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LOCAL UNTON:NO. 3, INTERNATIONAL, 3ROPHEREOOD OF ELEC- 
WORKERS, THOMAS VAN ARSDALE, individually end as 


To the above named Defendar® 


You are hereby summoned and required to serve upon 


Fellner and Rovins 


ee O02 % ‘te oot ‘ tie ‘ ‘ Petar | ate {tte pred? 


ao. PGT OGRE OG, N O- 
6 . 


[arya 
plaintiff’s attorne® +, whose address 230 Park Avenues, New York, New York 10017 


‘ ¢', a Co 
>. a a § 


te ta a? 


an.angwer to the complaint which is herewith served upon you, within 29 days after service of this 
: he va oye 


_ summons’ upon you,’ exclusive of the day of service. If you fail to do so, judgment by default will be 


taker against you for the relief demanded in the complaint. 
"Clerk of Court. 
Deputy Clerk. 


{Seal of Court] 


NOTE:—This. summons ‘is issued pursuant ‘to Rule.4‘of the Federal Rules of Civil Procedure. 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


MILLAR ELEVATORS INDUSTRIES, INC., 
Plaintiff, 

-against- : VERIFIED COMPLAINT 
LOCAL UNION NO. 3, iNTERNATIONAL BF THER- : 16 Civ. 
-HOOD OF ELECTRICAL WORKERS, THOMAS VAN 
ARSDALE, individually and as Business Mana- 
ger of Local 3, JAMES O'HARA, individually 
and as Asst. 3ufiness Manager of Local 3, 
JOHN KROMER, individually and as Business 
Representative of Local 3, “JOHN DOE”, 
“JAMES SMITH", and “JANE ROE", 


Defendants. 


Plaintiff, Millar Elevator Industries, Inc., by its 


m4 


attorneys, Fellner and Rovins, for its complaint alleges: 


. 


l. This is an action arising under the Tabor 
Management Relations Act, 1947, as amended, 29 U.S.C. 141 et 
seq. (LMRA) to compel arbitration of a dispute between 
Millar Elevator Industries, Inc. ("Millar") and Local Union 
No. 3, International Brotherhood of Electrical Workers 
("Local 3") and to enjoin a work stoppage by Local 3 in 
violation of the provisions of the Collective Bargaining 


Agreement existing between Millar and Local 3. 


JURISDICTION AND VENUE 


2. The jurisdiction and venue of this Court is based 


upon 29 U.S.C. §185. 


THE PARTIES 


3. Millar is a corporation incorporated in 
of New York having its principal place of business a 


42nd Sv New York, New York 10036. 


oo 


4. Millar is an "Employer" within the meaning of 


29 U.S.C. 


5. Local 3 is a incorporated association and a 


"Labor Organization" within the meaning of 29 se S2524%) 


having 1ts principal place of business within this judicial 
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Jewel Avenue, | hing, New York. 


"wo - co S gee Ht n+ 
Jane Smith nd “Jane 


first and 


wioltation 
ViOLlation 


being carried on at the behest of 


of its officers and agents, cludin » deferdants, Thomas 


Van Arsdale, James O'Hara and John Kromer. 
THE COLLECTIVE AGREEMENT BETWEEN THE PARTIES 


7. Millar and tocal 3 are parties to a Collective Bar- 
co 


gaining Agreement which is currently in 


from January, 7, 1976 through October 29, 1978. 


8. The Agreement governs the wages, hours and other 
working conditions (hereinafter referred to as "the Agreement") 
all hourly paid production, maintenance, service and repair 


men, including group leaders. 


9. The Agreement is a contract between an employer and 


a labor organization within the meaning of §165. 


NO STRIKE PROVISIONS 


10. article xV of the Agreement provides that 
there shall be no strike cc any kind, including slew iowns, 
sit-down, stay-.n, walk-out, boycott, picketing or wo.k stoppage 
during the tern of this Agreement. Any violation on the 


part of the Union officiais snall constitute a breach of this 


Agreement. 


9. 
ARBITRATION OF GRIEVANCES 


ll. Article XII of the Agreement provides for 
arbitration of any grievance arising out of any difference 
or ¢' spute as tu the interpretation or application of any 
provision of the Agreement which has not been satisfactorily 


settled through the grievance procedure prescribed therein. 
DISPUTE BETWEEN THE PARTIES 


ee 


12. On or about November 17, 1974 Millar began work 


under a contract between it and The Plaza Hotel on the Eleva- 


tors located in the Plaza Hotel located at Fifth Avenue and 
Central Park South, in the City of New York, was and is 


being performed by Millar's employees covered by the Collective 


Bargaining Agreement between it and Local 3. 


13. On July 29, 1976 Millar's President, Yale Citrin, 
was informed by James O'Hara, the Business Representative of 
Local 3, that the members of his Union wouid no longer 

ertorm any work on elevator numbers 5,6,7 and @ at the 
a Hotel and that he was informing the men that they were 
b, Since the work that they were performing 
on those elevators was no longer within the s. »pe of the 
work covered by the Collective Bargaining Agreement between 


Millar and Local 3. 
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14. On information and belief, on August 2, 1976, 
O'Hara and John Kromer, notified Robert Walker and Dennis 
Chasson, two of Millar's employees on the Plaza Hotel job 
that they were to secure the work that they and other Millar 
employees were performing on elevators 5, 6, 7 and 8, and not 


perform any further work on them. 
ARBITRKAI ION DEMANDED BY MILLAR 


15. On August 2, 1976, Millar by Mailgram invoked 
the no strike provisions of the Collective Bargaining Agreement 
and demanded that all of Local 3's instructions to its 
employees to cease work be rescinded, and that Local 3 submit 
its dispute with Millar as to the scope of work covered by 
the Agreement to arbitration under the arbitration provisions 


of the Agreement. 
CONTRACT VIOLATIONS BY LOCAL 3 


1€. On August4, 1976 at approximately 3 P.M. the 
members of Local 3, employed by Millar at the Plaza Hotel pro- 


ject ceased all work on elevators 5, 6, 7 and 8. 


17. No response has been received from Local 3 


to Citrin's mailgram referred to in paragraph 15. 
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18. These actions described herein constitute a 
violation of the Collective Bargaining Agreement between the 
parties and a refusal on the part of Local 3 to comply with 
both the no strike provisions of the Agreement and its 
agreement to submit all disputes regarding the scope and 


application of the Agreement to binding aribtration. 


MILLAR PROCEEDING IN GOOD FAITH 


19. Millar is, and has recuested that the outstanding 
disputes between it and Local 3 be processed under the arbitration 


procedures provided by the Agreement. 
IRREPARABLE HARM TO MILLAR 


20. As a result of the aforesaid actions of Local 
3 or any other interference with Millar's operations, 
Millar will result in Millar's default under its contract 


with The Plaza Hotel. 


7 ie a] 
a 4 


; he commission of the aforesaid unlawful acts 
by Local 3 have and will cause immediate ana irreparable 
injury to Millar's reputation as a elevator company and by 


Such Loss its reputation as a reputable and reliable elevator 


company Will be damaged. 
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22. The damage resulted in the unlawful acts of 
Local 3 cannot be fully estimated, calculated or compensated 


in money. 


23. Upon information and belief, the aforesaid 
unlawful actions of Local 3 will continue unless restrained 


by this Court. 


24. Millar does not have any adequate remedy at 
law for the in ur.es inflicted by Local 3 and awaiting to be 


inflicted upon it by Local 3. 


25. Greater injury will be inflicted upon plaintiff 
than defendant by the denial of the relief herein requested, 
then will be inflicted upon defendants by the granting of 


the relief. 


z6. No previous application for the relief requested 


herein have been requested from this or any other Ccurt. 


27. The relief requested herein is not a restraining 
order cr permanent injunction, in a casé involving or growing 


out of a labor dispute prohibited under the provisions of 29 


U.S.C. §101, but is an action to enforce a collective bargaining 


agreement between the parties. 
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RELIEF REQUESTED 


WHEREFORE, plaintiff prays that this Court issue a4 
temporary restraining order and preliminary injunction and that 


the Court make such injunction permanent upon final hearing: 


l. Restraining and enjoisi.g defendant, their officers, 
agents and employees and all persons acting in concert or 
participation with them from in any miancr or by any means, 
directing, calling, causing, authoriziny, inducing, iistigating, 
conducting, continuing or engaging in any strike or any 
other concerted slow down or work stoppage, SF concerted 
refusal to report to work or to accept or perform work 


assignments or any other concerted work stoppage by or amon? 


plaintiff's employees. or any cther incarference with plainiiff's 


usual operaticns as a result of a ‘is, ute cover the scope of 
work covered by the Collective Bargaining Agreement between 


plaintiff and defendant. 


2. Requiring defendants to issue such notices and 
take such steps as shall be necessary and approvriate to 
carry into effect <he substance and intent of paragraph A 
herein including, but not limited to the r-quirements chat 
defendants {1l) publicly withi: cw and rescind an, orders, 


directions, requests or suggesions to employees of Millar to 


A 14 
do any of the acts specified in said paragraph A hereof, and 
(2) affirmatively directing and advising members of defendant 
Unions employed by Millar, by written notice to refrain from 
the doing of any such acts and to post such notice at places 
normally used for the posting of such notices directed to 


the attention of said persons. 


4. That defendant, Local 3, by its agents and 


officers be required to submit to arbitration any anc all 


disputes it may have as to the scope of the work covered by 
the Collective Bargaining Agreement between it and Local 
Union No. 3 as provided in Article xl of the Agreement 


between whem effective January 7, 1976. 


Plaintiff further prays for any other different or 
further relief which to this Court may seem just, equitable 
and proper, together with the costs and disbursements of 


this action. 


August 4, 1976 
FELLNER AND ROVINS 
Attorneys for Plaintiff 


By: 

Carl A. Schwarz, Jr. 
A Member of the Firm 
230 Park Avenue 
New York, New York 10017 
(212} 686-4500 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


YALE CITRIN, being duly sworn, deposes and says: 


I am the President of Millar Elevator Industries, Inc., 
the plaintiff.ir this action. I have read the foregoing Vertftted 
Complaint and know the contents thereof; the same is true to my 
knowledge except as to matters therein stated to be alleged on 
information and belief and as to those matters I believe them to 


be true. 


. 
a 
“ 
t 


: eee “ dt gE 
Yale Citrin, President 


Sworn to before me 
August 4# , 1976 


ee ae at 


et oo mi an 


Notary Public 


CAPL A SChiaR 
~ i ay ee cd, E 
rig poe State of a York 
“59272 Nase j 
Quelitied in New ton yg 
. Jem Expites March 30, 1977 
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UNITED STATES DISTRIC:' COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


MILLAR ELEVATOR INDUSTRIES, INC., 


76 Civ. 
Plaintiff, 


-against- ORDER TO SHOW CAUSE WITH 
TEMPORARY RESTRAINING 

LOCAL UNION NO. 3, INTERNATIONAL ORDER 

BROTHERHOOD OF ELECTRICAL WORKERS, 

THOMAS VAN ARSDALE, individually and 

as Business Manager of Local 3, JAMES a 

O'HARA, individually and as Asst. Busi- : ao 1 

ness of Local 3, JOHN KROMER, indivi- ll 

dually and as Business Representative 

of Local 3, "JOHN DOE", “JAMES SMITH", 

and "JANE RCE", 


Defendants. 


Upon the summons, verified complaint, undertaking and 
affidavit of Yale Citrin, sworn to August 4 , 1976 and sufficient 


-easons appearing therefore, it is hereby 


ORDERED, that the defendants and each of them appear 


4 
before this Court at a Motion Part thereof on the /3 day of 


Sed t , poea On 
August, 1976, ‘<* oe ee in—Courtroom— , in the United ra 


tf “4 pease 
States Courthouse, ‘Breekiyr, New York, to show cause why this 
Court should not enter an order pending final determination 


of this action, as foliows: 


A. Restraining and enjoining defendants, their 


officers, agents and employees, and all persons acting in 
> Che vay tk ee aa #7, 9 ” Aim at Brarblg,, 
tf gs caphin 


Hier ¢ (¢ $y fii’ r P 
Cage “Oya ds 


cen liw & Pane P oa aa ry 
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concert or participation with them, from in any manner or by 

anv means, directing, calling, causing, authorizing, inducing, 
instigating, conducting, continuing or engaging -n any strike 

or other concerted slowdown or work stoppage, OF concerted 

refusal to report for work or to accept OF perform work assign- 
ments or overtime or any other concerted work stoppage, by or 

among plaintiff's employees, Or other interference with plaintiff's 


usual operations. 


B. Requiring the defendants to issue such notices 
and take such steps as shall be necessary and appropriate to carry 
into effect the substance and intent of paragraph "A" hereof, in- 
cluding, but not limited to, the requirement that defendants 


(1) publicly withdraw and rescind any orders, directions, re- 


quests or suggestions to employees of plaintiff to do any of 


the acts specified in said paragraph "A" hereof, and (2) affir- 
matively direct and advise members of defendant unions employed 
by plaintiff, by written notice, to refrain from the doing of 
any such acts and to post such notice at places normally used 
for the posting of notices directed to the attention of said 


persons. 


C. That defendants, Local 3, by its agents and 
officers be required to submit to arbitration any and ali 
disputes it may have as to the scope of the work covered 
by the Collective Bargaining Agreement between it and Local 


Union No. 3 as provided in Article XI of the Agreement between 
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them effective January 7, 1976. 


D. Directing such other, further or different relief 


to which the plaintiff may be entitled in the premises. 


And it further appearing to the Court, from verified 
complaint and affidavits above mentioned, that the acts alleged 
therein are in violation of the Collective Bargaining Agreement 
between plaintiff and defendant, Local 3, have been and are 
being committed, threatened and planned by the defendants; 
that said unlawful acts will continue and occur unless 
restrained by order of this Court; that the commission of 
such acts will cause immediate and irreparable injury, loss 
or damage to plaintiff before a hearing can be held on 
plaintiff's motion for interlocutory relief; that such 
unlawful acts will deprive plaintiff of substantial revenues; 
that said unlawful acts will cause immediate and severe 
injury to the reputation of plaintiff as a reliable elevator 
service apians that damage to the plaintiff resulting from 
such unlawful acts cannot be wholly estimated, calculated or 
compensated in money, and that because thereof, the damages 
and pl..intiff have sustained and will sustain are irreparable; 
and the Court being satisfied that notice of the application 
for a temporary restraining order was given to defendants, 
and that a restraining order preliminary to hearing upon the 
plaintiff's motion should issue because of the unlawful <cts 


alleged by the verified complaint; and upon plaintiff's 


giving security, as fixed by the Court, in the sum of $ 3 sc 
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conditioned as required by law, it is hereby further 


ORDERED, until the hearing of this motion, unless this 
Order be dissolved prior thereto, or extended thereafter, de- 
fendants, their officers, agents and employees, and all persons 
acting in concert or participation with them, be restrained, 
prohibited and enjoined from in any manner or by any means, 
directing, calling, authorizing, inducing, instigating, consti- 
tuting, continuing or engaging in any strike or other concerted 
slowdown or work stoppage, or concerted refusal to report for 
work or to accept or perform work assignments of overtime, or 
any other concerted work stoppage, by or among plaintiff's 
employees, or other interference with plaintiff's usual opera~ 


tions; and it is further 


ORDERED, that defendants forthwith issue such notices 
or take such steps as shall be necessary to carry into effect 
the substance and intent of the preceding paragraph and it is 


further 


ORDFRED, that pursuant to Rule 26(a) of the Federal 
Rules of Civil Procedure, leave is hereby granted to plaintiff 
to take the deposition of any of said defendants upon service 


upon such defendants of a copy of this Order, with tweygty- 


four (24) hours’ written notice cf the time and place of such 


taking; and it is further 


A 


ORDERED, that pursuant to Rule 4(c) of the Federal 
Rules of Civil Procedure, the fo,iowing person is hereby 
designated to serve all process in this action: Harvey Kaplan; 


and it is further 


ORDERED, that personal service of a copy of this Order 
and a copy of the verified complaint on which it is made shall 
be good and sufficient service thereof if made on or before 


August 4” , 1976 at Sofm Issued at Brooklyn, New 


York this tad day of August, 1976 at the United States District 
Court, New York at consented to 8/5/76 Menagh Treinor & Rothfeld. 


oa RT ee eae SO: 


U.S.D.¢. 


thos tat te ot ANE Ga Atee 
THE AMERICAN INSURANCE COMPANY 
NATIONAL SURETY CORPORATION 
ASSOCIATED INDEMNITY CORPORATION 
AMERICAN AUTOMOBILE INSURANCE COMPANY 


sonp No__2475192 


DISTRICT COURT OF THE UNITED STATES 


EASTERN _ISTRICT OF NEW YORK 


MILLAR ELEVATOR INDUSTRILS IBC. 
Plaintiff 


a UNDERTAKING ON INJUNCTION 


LOCAL UNION #3 INTCRNATIONAL BROTIERHOOD 
OF ELECTRICAL WORKERS, et al 


Defendants 


THE ABOVE NAMED piaintil! having applied to one of the Judges o! this Court for an order to show cause why a preliminary injunc 


should ne. issue and ter a temporary restrain.ng order, pending hearing thereon, and judge Gee yo frat 


eee nent een meanest __..... having signed the said order to show cause restraining the defendant 8 


as wore fully set forth in the papers herein. 
* ) $5 : 
WHEREAS. inion Stare ; LS se 4 Gamera ewes ____ having on PaaS ieee 
day ot thereat Ne eres 7t granted 4 temporary restraining order and directed that plaintif lle security in the sum Pe Sa IA 


__TUREE THOUSAND FIVE HUNURED AND NO/100_($3,50000)+ + + » * ooceerss 


ene 


NOW, THEREFORE. NATIONAL SURETY CORPORATION, having an ollice and pisce of business 1 the City, County and St 


e ° e e 
of New Yerk, does hereby, pursuant to the Statute in such case made and provided, undertcken in the sum of 


TUREE THOUSAND FIVE HUNDRED AND Ho/100 ($3,500.00). » ++ ++sseeees* * *poua 


tna tsa NeeNee 


thet the piaintiif will pay to the defendant®so enjoined, such damages. and costs not exceeding the before mentioned sum 


they 


sincetngeenicitin ea eeee nets may sustain by reason of said order to show cause and s 
injunction ul same should issue, it the Court finally decides that the piaintil was not entitled thereto, such damages and o 
te be ascertained and determined by the Court, or by a Releree appointed by the Court, or by a writ of inquiry, of otherv 


as the Court shall direct. 
NATIONAL SURETY CORPORATION 


DATED, New nc 76. 


By ca 
’ —yaren NeMullia, ———~—~CS ert 


& 


\TE OF 
meron Wee York 4 le a__ August oo ss am the ee: sae me personally came 
Karen McMullin __ 


nent me known. who beng by ms duly sworn. cd depose and sy that he'she reades in 


83-35 116th sc., Richmond Rill, N.Y, _ 


that he/she «= an Attorney-in-Fact of NATIONAL SURETY CORPORATION. the corporanon described in and which ezecuted 
-, that he/she trows the seal of said corporation: that the sea! aiized to sad instrument is such corporate seul, that if wos so Gilized by the board of directors of soxt corporanon, and 

thereto by hte order. and that the Superintendent of Insurance of the Siate of New York has pursuant to Chupter 662 of the Laws of the State of New York tor the year 
+ constituting Chapter 28 of the Tonsolidated Lows ol the State ct New York tncwn as the Insurance Law as amended issued to the Notunal Surety Corporcnon his*her certticote thct sad Corpor 
n a quahhed tc become and be accepted as surety 0: guarantor on ail bonds undertakings = agnucncws guarantees and cher oblgatcns requued of permitted by icw and that such ceriicuts has 


istic; ‘ 


ATE OF 


a nye 


CL 


Se aT ed Pe OE HN ee Asmmart Secretary of NATIONAL SURETY CORPORATION do hereby cern'y thot the bollowing sc full, 
» anvl correct copy of Article VE and Vill ct the Sy-lews of the NATIONAL SURETY CORPORATION adopted on: he 31st dary of December 1972. orc now im full (orce and effect to wig 

Astclo VE. Enerution of [netrumeants Perta:ning to the Ineurance Bessnees of the Company 

Sereon 23. Al poles bonis. undenanngs cerv-cues of inesrance, cover nows recogrunances, con cy of inabernnty endoresmen@ e@pukmone eaves conesrs of werhes re reulSKe CUP EES o Or wErere arey 
and coeurety oblige*'ors and agresmens. underwrarg 


undercbngs ond al cihe inetrucnernts pernamnrg “0 insurance bueree of the Company ahail Le waluily executed when egned on tehal ud the Company ty te my 
cram of the Boor ot Crrectucs. the Present, ony Ye Presates! <a Dy any offer Meet egg lent CoUNNey 69 OC Cotten ust © BO sag by fel ee Bod od Lats es ehh Cheme of oe Be cd ot Lorene leet te Petetest ae 


ag View Premce: 2 (vi ony other person empowered by the Sowd of Lwectore tue Cramer of the Buard of Ovectore. che Preudem, of any Vice Pressfert 2 grre euch an quthoraghon prevried Ag all prices / cectorce seal 
usy boas the signature of the Socretary whch may * — focmnuds. rad nies manually egred ‘vy tte Charman o the Boe of iwectre the Preewten: ce 3 Vice Premien: @ incwmie eoncure ui the Chasmon d te Sad @ 
‘agectore of the Premdent A tecuente mgnoture of 2 forme: officer shall ue of the sane vuisdty as that of an eneung officer 


, t 


The afurrg of the Corpor: 4e eeci sho! not be necessary t: the vahd esecuton af any inerument Bul any person authored & eeetwe OF Ones such ineenets musry otha the Company 6 ss) Cree 
Aructe Vl. Apgsintment and Authority of Resadent Acsssicn: Secretarus. end Atworneye 1a Fast, end Agrats ta Acces! Legal Preress ind Mote Appear e7ces 


“Sernce 29. Appointment The Chayman of the Soard of Lirectors the Premdent ary Vice Premdent a any other petean authorued by the Boord of Cwerts he Chaumon of the Board of Swertors the Prendaw or any View 
Preadent. moy. trom nme io ame. opguem Resxieni Asmst tn: Seciretores and Anc‘neys m Fact to represent and ont ice orci on Lehall of the Campany ond Agenis © accept egal process arc! mate appedrarces ks and cx terall 
4 +2 Company. 

“Sector 1. Authority The authonty of such Readen: Asseani Secresanes Ancrneye w: Fact and Agente shal be as preenibed m we wnerumert ewdencng teu oppunumen 3nd ary such opgpunenen ard a cuthonty grered 
tNeceby may be -evored ot any ame by the Board of Drrectcrs or by any perenn empowers io mate such copeaninent 
ic further certiéy that »rruant to sa:d By laws, Suchard Abrahan:. Lawrence K Andsager Acland Blockburn Harold | Carr. Lawrence Cart Heien G Creses Roner DiSrala Stelic tn George 1 
1. Keaneth R. Heiman. Patios E Keily. Robert M Kumpthecs. Roseann Keiattowsti ©). tes W LeVine lames D McAdoo Karen MoM iin Koren A Merten Te'da Mula Rote K CO Seen. 
na Paris, foan M. Ptarner. Walter Prazz. Dennis 2 Rexting. Roberia Rueenteid iarres T Ayan. Noe! Sirter Anhur Thompson 


wo Mataei £ Uptegrove toseph A Vos @ Low R Vaorce Barbara 
ser, Robert | Wheoton and jeremy }' Wider were each duiy appointed Attorney Fuct of NATIONAL SURETY CORPORATION on the ‘St day of Fetrucry 9 wah A power and 
varity to execute. actrowledge and deliver any and cli bonds. recegnuzances. contracts ogieements of indemnity and other condiwne) of chigai’y enderutinjs without iumicton as i the amoun! 
{ pore: of otlorney is in full jorce and effe -t and hos nct Deer revoted 


to further ceri thor t+» Superintendent of Ineurance of the Stote ~‘ New Yort has maued to the NATIONAL SURETY COFPORATION hw certhcaie thot smd Company # quaiihed to becomes and be 
-pied aa surety or guarantor on all bonds, undertakings ard other | .igutons of guarantees, as provided in the Insurance Low of the Stave of New York and ali jaws amendatory therect and sup 
entasy thereto: end that such certiliccte has not been revoted. 


scribed and eworn t betcre me this 


Notary Public 


A 


FIREMAN S$ FUND INSURANCE COMPANY 

THE AMERICAN !NSURANCE COMPANY 

NATIONAL SURETY COP°ORATION 

ASSOCIATED INDY X.Y COSPORATION 
AMERICAN AUTOMOBILE INEURANCE COMPANY : 


DISTRICT COURT OF THE UNITED STATES 


EASTERN ISTRICT OF NEW YORK 


against UNDERTAKING ON INJUNCTION 


LOCAL UNION ¢3 INTERNATIONAL BROTIERHOOD 
OF ELECTRICAL WORKERS, et al 


Defendants 


THE ABOVE NAMED plaintiff having applied tc one of the Judges of this Court for an order to show cause why a preliminary injunct 


should not issue and for a temporary sestraining order, pending hearing thereon, and igo Gecrege C frail 


heaving signed the send order to show cause restraining the defendant 8 


as more fully set forth in the papers hereia. 


ing on 
LSlcknnenanng: OM 7 boranted a@ temporary restraining order and directed that plaintiff file security in ihe sum Pe Sileksieioad 
THREE THOUSAND PIVE HUNDRED AND WO/100 ($3,500.00). 2... 2... sececcvces 


NOW. THEREFORE, NATIONAL SURETY CORPORATION, having an cthee and place of business in the City, County and St 


of New York, does hereby, pursuant to the Statute in such case made and provided, undertaken in the sim Pe Misi et 
THREE THOUSAND FIVE HUNDRED AND NO/100 ($3,500.00)... 2.2 eee eceees 


ees 


——-——DOLLA! 


that the plaintiff will pay “to the defendant8so enjoined. such damages, and costs not exceeding the before mentioned cum 


they 
-__ OO ney sustzin by reason of said order to show cause and x 


injunction if same should issue, if the Court finally decides that the plaintiff was not entitled thereto, such dx wes and co 


to be ascertained and determined by the Court, or by a Referee appointed by the Court, or by a writ of inquiry, or ctherw 
eel ‘ NATIONAL SURETY CORPORATION 


DATED, New York___ > lag * ~~ Karen MeMullia, ———___—"_"‘Ainaaeytn Fac 
ry Ee 


STATE OF NEY voRe _ POWER OF ATTORNEY 
oumtor NOW YORK sereny! fl. Wilder 


rbrsicecdbcielpadtidbibecaphinininemselinasioeiiadon Assusant Secr-ary of NATIONAL SURETY CORPORATION. do hereby cartty that the'tollowing 1s a full. 
wus cad correct copy of Aracie VB and VII c! the Bylaws of the NATIONAL SURETY CORPORATION adopted on the 3ist day of December 1972. anc now :n full force ond effect 1 wig 
Arucie V0 Eaerumen of Instrements Povte: sng to the Inourenss Buaamee of the Company 


pond eae Gath wherh may be o jacemile. ond «item manually agned by the Charman of te Sou of Drectwe me Prenton 2 2 Vice Prendent « incusade agawure ot he Charman of we Bord of 
Swecters o the A tarsus agnatere of ¢ terme: >thoer dhall be of Ge seme vad) op that of an enmng obcer 
The afkarg of @e Corporat esal shal nc be necemary © the wala ezervece @ ary instrument by any pereon athonasd t execute oF Ger euch wetrener susy offs tw Compary 8 aed here 
Arncie VB Agpaiaiment and Autherdty of Renders Acvatent Servrtarve, end Afererye-<»-Fatt, end Agrate to Acsnpt Legs! Proven and Mobs Appeorewes 
Agpvatment Tes Charegan of te Board of Owectars the Sreectert. any View Preexiont oc any other person 


by the Bowe of Dwecere te Charman of tho Sead d Dvectrs te Premdert ot amy View 
“Secucr. 3 Astherwy Tho authorty af ash Render: Aneta: Secvetsren Asoreeyeuw Fart and Agent shail be aw prescnbed = te werumen endesceg hex appuren: ard any euch appasener’ and at audicrsy graves 
thereby may be revobsi ot any sme by the Board ot Ovecwres os by any parecer. empowered © mcke euch zppaneners: 
1 do further certdy that pursuant to said Bytows. Richard 
Foha. Kenneth R Heiman. Paticia E Kelly, Robert M 


. Lawrence K Andsager. Roland Sxackburn. Harald } Carr Lawrence Cart Helen G Crasse Robert DiScala. Stella Dul George H 
Kumpfbeck. Roseann Kwnothowsk: Charlies W LeVine james D McAdoo. Karer. McMullin. Karen A Mernam Zeida Mulm Robert K O Brien. 
Pars. loan M Plarner. Weiter Prat. Denne B. re james T Ryan Noe! Shnser Arthur Thompson. jr. Michoe! E Uptegrowe josech A Vallone Low R Vance Barbara 
s each duly appointed Attorney-in-Fact of NATIONAL SURETY COPPORATION on the ith day of Februcry !976 with tui power and 

ont ah bende recugmaances, contacts. agreements of andemnity and other condimonai «1 obligatory undertakings without hmitsuor as © the amount 
Seri sctear chaicaas tein bot toute anid Ohh and tebp au aeen pound 


{ do hurther certtly that the Supenntendent of insurance of the Same ct New York has wpued to the NATIONAL SURETY CORPORATION his verthcome thot saixt Compcny # qualited to become and be 
ee en ee en NO the ineurance Low of the State of New Yors and cil icws anendaney 
plementary thereto: and that such cernficow has nct been revoked. 


there! and sup 


Union Consent to Temporary 
Restraining Order - See page 20 


UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


MILLAR ELEVATOR INDUSTRIES, INC., 
76 Civ. 
Plaintiff, 
-against- AFFIDAVIT IN SUPPORT OF 
APPLICATION FOR TEMPORARY 
LOCAL UNION NO. 3, INTERNATIONAL RESTRAINING ORDER 
. BROTHERHOOD OF ELECTRICA’ “ORKERS, 
THOMAS VAN ARSDALE, indi, -dually and 
as Business Manager of Local 3, JAMES 
O'HARA, individually and as Asst. Busi- 
ness of Local 3, JOHN KROMER, indivi- 
dually and as Business Representative 
of Local 3, “JOHN DOE","JAMES SMITH", 
and "JANE ROE", 


Defendarts. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 
YALE CITRIN, being duly sworn, depcses and says: 


1. I am the President of Millar Elevator Industries, 
Inc., ("Millar”) and I have personal knowledge of the facts 


recited herein. 
THE COLLECTIVE AGREEMENT BETWEEN THE PARTIES 


2. Millar is engaged in the business of repairing, 


reconstructing, upgrading, maintaining, modernizing, installing 


and converting elevators to automatic operation. 
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3. Millar recognizes Locai Union No. }?, ™nternational 
Brotherhood of Electrical Workers ("Local 3") >s ~: ‘gaining 
agent for hourly paid production, maintenance, servic. d re- 


pair pen, including group leaders in its employ. 


4. Millar as member of the Elevator Indystries Associa- 
tion Inc. (EIA) has authorized EIA to act as its representative 
for purposes of collective bargaining with Local Union No. 3, 


International Union of Electrical Workers (Local 3). 


5. Local 3 and EIA are rca‘ties to an agreement 
effective from January 7, 1976 *hro nth October 29, 1978 (here- 


inafter referred to as “th: Aare: .ent*) ~hich governs the wages, 


hours and other working condition: fo~ Millar's employees 


representatea by Local 3. 


6. A copy of °.2 Agreement along with Exhibits A 
and B to the Agreement which are incorporated by re‘erence 


into said Agreement are .t’ ached hereto as Exhibit 1. 
NO STRIKE PROVISIONS 


7. Article XV of the Agreement provides as follows: 
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®"“o Strike - No Lockout 


The employees recognize that the value and 
security of their jobs depend tc a large degree 
upon the ability of their Companies to maintain 
a proper competitive position in the industry 
and to that end agree: 


{a) To make an honest and conscientious 
effort to eliminate waste and increase their 
efficiency in their respective jobs and 


(b) That there shall be no strike of any 
kind, including slowdowns, sit-down, stay-in, 
walk-out, boycott, picketing or work stoppage 
during the term of this Agreement. Any viclation 
(1) on the part of the Union officials shall cons- 
titute a breach of this Agreement or (2) on the 
part cf any employee, whether or not an official of 
the Urion, shali constitute just cause for discip- 
linary action, which may include discharge. 


Each Company pledges that there shail be no 
lockout during the term of this Agreement." 


8. Article XII of the Agreement reads as follows: 
"ARBITRATION 


Any grievance arising out of a difference or 
dispute as to the interpretation or application of 
any provision of this Agreement which has not been 
satisfactorily settled through the grievance procedure 
prescribed herein, shall be referred to a Board of 
Arbitration consisting of three (3) men. 


Within two (2) working days after the decision 
of the President of a Company on the grievance, the 
party seeking arbitration shall notify the other 
party in writing to that effect at the same time 
state in writing the facts involved in the grievance. 


The Board of Arbitration shall be chosen as 
follows: 


Within five (5) working days after the receipt 
of the Notice of Arbitration referred to above, one 
‘member shall be appointed by the Company and one 
member shall be appointed by the Union. Within five 
(5) working days of their appointment, these 
two shall meet and choose the third member who 
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shall act as Chairman of the Board of Arbitration. 

If they fail to agree on the third member, such third 
member shall be appointed by the American Arbitration 
Association in accordance with its established pro- 
cedure in such cases. 


The Board of Arbitration shall not by any 
decision or award either add to or subtract from 
any of the terms or conditions of this Agreement. 

Any fees or other expenses or attorneys, re~ 
presentatives or of the arbitrator appointed by the 
respective parties shall be borne by the party so 
appointing them. Any fees or expenses of the third 
arbitrator shall be borne by the parties equally.” 
9. On or about November 17, 1974, Millar began work 

under a contract with the Plaza Hotel located at Fifth Avenue 
and Central Park South, in the City of New York, to repair, 


upgrade, modernize, install and replace existing elevators to 


improved automat‘: operation. The work was and is beings 


performed by Millar's employees covered by the Collective 


Bargaining Agreement between it and Local 3. 


10. The work being performed on the Plaza job is 
the same work that Millar's Local 3 employees have performed 


ever since Local 3 repressnted these employees. 


ll. On July 29, 1976, I was informed by James O'Hara 
the Business Representative of Local 3, that the members of 
his Union would no longer perform any work on elevator numbers 
5, 6, 7 and 8 at the Plaza Hotel and that he was informing the 
men that they were to get off that job because it was not Local 


3's work. 
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12. I told O'Hara that his Union was under contract 
to Millar and that this work was covered by that contract and 
that if Local 3 refused to perform that work, they would be 


in violation of the no strike provisions of our contract. 


13. Robert Walker and Dennis Chasson, Millar's 
employees on the Plaza Hotel job were notifed by defendants, 
Kromer and O'Hara that they were to secure the work and that 
they and other Millar erployees who were working on elevators 


5, 6, 7 and 8 were not to perform any further work on them. 


14. On August 2, 1976, I sent the following 
mailgram to Mr. Thomas VanArsdale, of Lecal 3: (The confirmatory 


copy of the mailgran is attached as Exhibit 2.) 


“we have been informed that members of your Union 
employed by our Company have been instructed 

by the Union to no longer perform work on 
elevators number 5, 6, 7 and 2 at the Plaza Hotel. 
We consider this work stoppage in violation of 

the no strike provision of our agreement. Your 
claim that this work is not within the scope of 
work covered by our agreement is a matter sub- 
ject to arbitration. We demand that you immediately 
rescind any and all instructions to your members 
to cease this work and further demand that you 
submit this matter to arbitration. We stand ready 
to select a Board of Arbitration." 
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CONTRACT VIOLATIONS BY LOCAL 3 


15. On August 4, 1976 at approximately 3 
P.M. the members of Local 3, employed by Millar at the Plaza 


Hotel project ceased all work on elevators 5, 6, 7 and 8. 


16. No response has been received from Local 3 


to my mailgram of August 2, 1976 requesting arbitration. 


17. I respectfully direct the Courts attention to 
Exhibit A to the Agreement (Exhibit 1 to this Affidavit) 
cuataining the Job Classification Descriptions concerted by 
this Agreement. The description of a “Grade A Elevator Repair 
Mechanic” specifies that he is to “Repair, modernize and install 
elevators". This is the work that was required to be performed 
on elevators 5, 6, 7 and 8 at the Plaza Hotel. Local 3 employees 
have always performed thir work, and now refuse to so perform 


in violation of our Agreement. 


18. These actions described herein constitute a 


violation of the Collective Bargaining Agreement between the 
parties and a refusal on the part of Local 3 to comply with both 
the no strike provisions of the Agreement and its agreement 

to submit all disputes regarding the scope and application of 


the Agreement to binding arbitration. 


A 32 


19. As a result of actions of Local 3's refusal 
to perform this work at the Plaza, Millar may default under 
its contract. Millar has expended large amounts of money 
for advertising and building its reputation as a reputable 
elevator company. Local 3 actions will injure that preparation 


and good will which cannot be fully estmiated, calculated 


or compensated in money. 


20. I have no reason *<© believe that unless the 
aforesaid actions of Local 3 will continue unless restrained 


by this Court. 


I therefore request that this Court grant the relief 


requested in the Complaint. 


enema ete COC Le 


YALE CITRIN 


Sworn to before me 
August 4 , 1976 


“ 4 
. 


Notary Public 
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Exhibit 1 
Association, 


“Company") and Local Union No. 


AGREEMENT between Elevator Industries 


Inc. (hereinafter called the 


national Brotherhood of Electrical Workers (herein- 


3, Inter 


after called the “Uunion”). 


ARTICLE I 


TERM 
This Agreement shall be effective as of Wednes cy, 


January 7, 1976, and shall continue in full force and effect 


without reopening cf any kind until 11:59 P.M. on Sunday, 


Octobe. 29, 1978. 


ARTICLE If 


Seon tm 


RECOGNITION 


The Company recognizes the Union as the exclusive 


bargaining representative of the employees covered by this 


Agreement for collective bargaining with respect to wages 


and other conditions of employment. 
ARTICLE IIt 
EMPLOYEES 


(a) The terms of this Agreement shall apply to 


and affect those employees of the Company described as follows: 
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All hourly paid production, maintenance, service and repair- 


men including group leaders, (excluding all salari¢d and 
office employees, watchmen, guards, errand boys, salaried 
foremen or assistant foremen, executives and supervisory 


employees). 


(b) “Employed within the industry” as used with- 
in this Agreement shall mean an employee employed in a job 
classification covered by this Agreement and by a Company 
in contractual agreement with the EE Division of the Union 
or in a job classification covered by an Aareement or Agree- 


ts with predecessor unions. 
ARTICLE IV 


REGULAR AND OVERTIME WORKING HOt 


mec 
ne " 


aes 


. 
eta: mm a semanas a i am 


.a) Work Day: A normal work day shall be defined 
as eight (8) hours of work within tne calendar day. The 
scheduled working hours and length of timing of lunch periods 
shall be determined by the Company. For work performed by 
an employee within a normal work day, he shall be paid at his 
regular straight time hourly rate. For work performed by an 
employee in excess of eight (8) hours of work ina calencar 
day, he shall be paid at one and one-half times his recular 
Straight time hourly rate. The scheduled hours of work shall 


be within the hours of 8:00 A.M. to 5:00 P.M. The Company 
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reserves the right to pay an asloyee at the rate of one and 
one-half times his regular straight time hourly rate for work 
performed on what the Company, in its discretion, considers 
an emergency job even though the employee has not worked a 


full eight (8) hours in his normal work day. 


. 


(b) (1) The work week shall commence at 12:01 A.M. 


Monday and énd at 12:00 P.M. the following Sunday. All work 
performed in excess of ‘forty (40) straight time hours of 
work (other than daily overtime hours or overtime premium 
pay hours) during the work week shall be paid for at the 
rate of time and one-half the regular straight time hourly 


rate. 


(2) In any event, work performed on Saturday, 
on Sunday and on any of the designated holidays, shall he 
paid for at one and one-half times the regular straight time 


hourly rate except that: 


(A) Repair Jobs (not call-backs) periormed on 
Sunday or on a holiday outside the shop on elevators shall 


a 


be paid for at double tine; and 

(B) Any mechanic who performs work in a job be- 
tween midnight and 6:00 A.M. shall receive doubie time for 
all hours worked on such jobs up to 8:00 A.M. Ali work started 


between 6:00 A.M. ard 8:00 A.M. shall be paid for at time and 


one-half only during such hours. 
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(c) There shall not be any pyramiding of daily 


and weekly overtime premium pay. ‘ 


t. 


(a) Reporting Time. Einployees reporting for work 


at their regular scheduled starting time or at the time 


ordered by the Company tc report and finding no work avail- 


‘ able will be paid four (4) hours reporting time at their 
regular straight time hourly rate unless they shall have 
been notified on the preceding day that no work would be 
available. This clause shali not apply in the following 


cases: 


(1) Where the employee did not receive notice 


on the preceding day because of his absence from work. 


(2) In any situation in which work is not 
available because of an emergency which is recognized as 


such by his Company and the Union. 


(3) Where the employee refuses the work 


assigned to him by the Company. 


Where empluyees qualify for reporting time pay 
under this section (cd), they wi.l receive credit for eight 
(8) hours toward the forty (40) hours required to qualify 
for overtime pay in accordance with the provisions of Article 


Iv, section (b) (1). 
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(e) Waiting Time. Elevator Maintenance Mechanics, 
Inspectors and Repair Mechanics who arrange with their Company 


that they may be available for emergency calls, or who are 


called vut on emergency jobs on Saturdays, on Sundays, or on 


the designated holidays, will be guaranteed a ninimum of six 


(6) hours pay at their regular straight time hourly rates. 


(f) Elevator Maintenance Mechanics and Inspectors 
who arrange with a Company that they may be available for 
emergency calls at night during the regular work week shall, 
if they are not called out on any emergency jobs, be entitled 
to one (1) hour's pay at their regular straight time hourly 


rates as standby time. 


(g) When work is scheduled to he per formed during 
regular working hours on any of the designated holidays, the 
employee will be paid at one and one-half times his straight 
time regular hourly rate (an employee working on an Elevator 
Repair Job on the outside will be paid at two times his straight 
time hour rate) for work performed on such Holiday in addition 


to any payment required by Article V, section (c) below. 


(h) It is net to be construed by any clause in 
Section IV or in any other section of this Agreement that a 


Company guarantees any period of employment. 
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(i) Where the building owner requires double shift 


coverage for a building or complex of buildings, tHen the 


Employer may schedule two eight (8) hour shifts at straight 

time between the hours of 8:00 A.M. and 12:00 midnight, Monday 
thru Friday. Employees working the second shift shall receive 

’ 10% shift differential. Employees assigned to such In Building 
Maintenance shall not be allowed to leave the building or 
‘building complex to perform any other outside work, during his 
scheduled hours. This paragraph shall] only be applicable to 

new contracts executed after the effective date of this agree- 
ment and shall not apply to a building or building complex cov- 
ered by an existing contract under Local 3 (Flevator Division) 
jurisdiction for the duration of this ayreement. This vrovision 
shall not apply to Repair Mechanics. Assignment of employees 
under this paragraph shall be on a voluntary basis unless there 
are no qualified volunteers in which case the Employer may assign 
the work. A complex of buildings shall be construed to mean 

any group of buildings cwned by a single owner or corporation 


that can be geographically encircled by a single continuous line. 
ARTICLE V 


HOLIDAYS 


(a) The following days are designated as Holidays: 


A 


New Year's Day 

Washington's Birthday 

Decoration Day 

Independence Day 

Labor Day 

Columbus Day 

Election Day 

Veterans Day (Nov. 11) 

Thanksgiving Day 

Christmas Day 

(b) Lincoln's Birthday shall be added as an additional 

paid holiday, except, however, that where the employee agrees 
to work on said holiday, at the request of the Employer, he 
shall be entitled to another day off of his own choosing con- 
firmed in writing with pay in lieu of overtime pay for the 
work on Lincoin's Birthday. Subject to the approval of the 
Employer, the employee may work the compensatory day worked 
in which event he shall receive holiday pay for said day work- 
ed. Employees who voluntarily terminate their employment 
prior to their compensatory day off shall receive eight 
hours pay for said day upon their termination. Employees 


who are terminated by the Employer prior to their compensatory 


day off shall receive twelve hours compensation. 


(c) Each employee who has been continuously and 


actively employed in the Industry for a period of thirty (30) 
days prior to each of the designated holidays, or any employce 
who may be temporarily unemployed from the Industry but is 
-ecalled and reports for work in the Industry on no more than 


forty-eight (48) hours notice during any said thirty (30) 
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day period, ‘emaining thereafter in continuous end active 
employment prior to the particular holiday, will receive 
eight (8) hours pay at the straight time hourly rate for 
each such holiday, providing the employee works the work 
day before and the work day succeeding such holiday, unless 


excused by the Company on account of severe iliness or similar 


reason acceptable to the Company. 


td} If any designated Holiday falls ona Sunday, 
holiday premium time shall be paid only for work performed 


on the day commonly celebrated as such Holiday, Monday. 


(e) If a designated Holiday falls on a Saturday, 
an employee, at the discretion of the Company, may te given 
Friday or Monday of that weekend as the desianated paid Holi- 
day. Any employee who, at the request of the Employer, elects 
to work on the Friday or Monday designated as his Holiday 
shall be paid at premium time for the designated day, except 
that if the Employer and employee agree, the employee shall 


work the Friday before and Monday after said holiday at straight 


time hourly pay and shall receive an additional eight (8) hours 


straight time pay for that holiday. 


(f£) Under no circumstances, is it to be construed 
that an employee, for work on a designated holiday, will be 
paid more than two and one-half times his hourly sate (or triple 


time on Elevator Repair Jobs), including non-worked Holiday pay. 
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ARTICLE VI 
VACATIONS 


(a) Each employee covered by this Agreement who 
has been employed within the industry for less than one (1) 


year immediately prior to June lst preceding the yearly vaca- 


tion period, and who is actually working for his Company at 


the date scheduled for his vacation, shall receive vacation 
at the rate of four (4) hours for each four (4) weeks work +d 
prior to June lst, but in no event shall such vacation exceed 
forty (40) hours of vacation pay at the straight time hourly 


rate prevailing at the time of his vacation. 


(b) Each employee covered by this Agreement who 
has been employed within the industry for one (1) year, but 
less than two (2) years immediately prior to June lst pre- 
ceding the yearly vacation period, and who is actually working 
for his Company at the date scheduled for his vacation, shall 
receive the vacation days earned the previous June lst plus 
five (5) days (total not to exceed ten days vacation) and shall 
be paid for each vacation day of eight hours (8) straight time 
at his hourly rate prevailing at the time of the vacation, 


but not in excess of eighty (80) hours. 
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However, if any such employee shall have been absen! 
from work in excess of four’ (4) weeks, excluding prior years 
vacation, during the twelve (12) months immediately preceding 


his scheduled vacation, he shall receive vacation pay for that 


twelve (12) months period equal to four (4) hours for each 


four (4) weeks working during the twelve (12) months immediately 


‘preceding his vacation, but not in excess of a total of forty 


(40) hours for that twelve (12) month veriod. 


(c) Each employee covered by this Agreement who has 
been employed within the industry for two (2) years or more 
immediately prior to June ist preceding the yearly vacation 
period, and who is actually workina for his Company at the 
date scheduled for his vacation, shall receive a two (2) week 
vacation and shall be paid for those two (2) weeks a total of 
eighty (80) hours straight time at his hourly rate Drevaliling 


at the time of the vacation. 


However, if any such employee shall have heen absent 
from work in excess of four (4) weeks, excluding prior year's 
vacation, during the twelve (12) fr hs immediately preceding 
his scheduled vacation, he shall receive vacation pay equal 
to eight (8) hours for each (4) weeks worked during the 


twelve (12) months immediately preceding his vacation, but not 


in excess of a total of eight (80) hours. 
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(d) Any employee.covered by this Agreement who 
can establish that he has been employed within the‘.industry 
and job classifications covered by this Agreement for fifteen 
(15) or more consecutive years immediately prior to June lst 
preceding the yearly vacation period as aforesaid, and who 
is actually working for his Company at the time scheduled 
for his vacation, shall receive three (3) weeks' vacation, 
no more than two (2) weeks of which shall be consecutive at 
the discretion of his Employer, ana shall be paid for those 
three (3) weeks a total of one hundred and twenty (120) 
hours straight time at his hourly rate prevailing at the 
time of the vacation. Effective with the vacation period 
commencing June 1, 1977, the service requirement for three 
(3) weeks vacaticn shall be reduced to twelve (12) or more 


consecutive years. 


However, if any such employee shall have been 
absent from work in excess of four (4) weeks, excluding the 
prior year's vacation, during the twelve (12) months immediately 


preceding his scheduled vacation, he shall receive vacation 


pay equal to twelve (12) hours for each tour (4) weeks worked 
® 


during the twelve (12) months immediately preceding his 
vacation, but not ir excess of a total of one hundred and 


twenty (120) hours. 
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(e) Effective wich the vacation pericudl commencing 


e 


June 1, 1977, any employee covered by this Ayreement who can 


establish t-at he has been employed within the industry and 
job classifications covered by this Ayreement for twenty-~ 
five (25) or more consecutive years immediately prior to ; 
June lst preceding the yearly vacation period as aforesaid, 
‘and who is actually working for his Company at the time 
scheduled for his vacation, shall receive four ‘4) weeks' 
vacation, no more than two (2) weeks of which shall be 
consecutive at the discretion of his Employer, and shall be 
paid for those four (4) weeks a total of one hundred and 


* 


sixty (160) hours straight time et his hourly rat: - 


vailing at the time ot the vacation. 


However, if any such employee shall have been 
absent from work in excess of four (4) weeks, excluding the 
prior year's vacation, during the twelve (12) months immediately 
preceding his scheduled vacation, he shall receive vacation 
pay equal to sixteen (16) hours for each four (4) weeks worked 
during the twelve (12) months immediately preceding his 
vacation, but not in excess of a total of one hundred and 


sixty (160) hours. 


(£) The vacation period will extend from June lst 
to May 3lst, and every effort will be made to give cach 
employee his choice of time on the basis of length of service 


However, where conflicting choices interfere with adequate 
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service to a Company's clients, the Company reserves the 


right to specify the dates to be assigned. ‘. 


(g) Vacations cannot be allowed to accumulate from 
year to year, but must be completed in each vacation period 


as defined in Paragraph (f) above. 


(h) ‘ If a designated Holiday falls on any work day 
during an employee's vacation, such employee will receive 
either (A) another day off with eight (8) hours straight time 
pay, or eight (8) hours straight time pay in lieu of such 
time off, or (B) determination of choice between (A) or (B) 
to be at the discretion of the employee. However, if the 
employee selects (A), then the particular day shall be 


designated at the discretion of the Company. 


(i) The vacation allowance provided for in (a), 
(b) (c), (d) and (e) above shall be considered as being earned 
on a pro-rata basis through work within the industry as an 
employee or a “helper-in-training” in good standing and 
covered by this Agreement, and shall become a vested interest 
of the employee and ali accrued and unpaid vacation pay 
shall be payable upon termination of employment. Vacation 
disputes are to be settled by the Joint Union-Management 


Committee provided for hereinafter in So 
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(3) For the purpose of computing vacation earned 
for a current vacation period, employment during the period 
from the previous June lst to May jist of the current 
vacation year will be considered, independent of the actual 


dates of the vacation received. 


(k) Full payment for vacation will be made 1 


tely prior tc the time the vacation is taken 


(1) A Joint UnioneManagement Committee 1 
established. Such Committee shall consist of three 
sentatives of the Union and three (3) members of the 
Committee of the Association. All! ers in disnute rex 
any provision of this Article VI will he reviewed by such 
Committee which shali arrange to meet promptiy within five (5) 
working days of receipt of written notice by either the Associa-~ 


tion to the Union or the Union to t \ssociati If the 
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Committee should fail to reach an agreement on any case or 


any matter in the dispute, the matter will be subject to 


the arbitration procedures provided for in this Agreement. 
ARTICLE VII 
WELFARE AND PENSION PLAN 


The Company agrees to participate in the existing 
“Pension, Hospitalization and Benefit Plan of the Electrical 
Industry” as administered by the Joint Industry Board of the 
Electrical Industry. However, coverage is limited to the 
following benefits set forth in the aqold-covered booklet 


dated 1962: 


Standard Benefit 

Disability Pension Benefit 

Supplemental Pension Benefit 
Hospitalization Benefit 

Surgery Benefit 

Serious Injury Benefit 

Death Benefit and Pension Premium Benefit 
Dental Department Benefit- 

Medical Department Benefit 

Housing Benefit 


H 
2 
3 
4 
5 
6 
? 
8 


sin 


be 4 
Qe 


Effective January 7, 1976, each Company agrees to 
pay each week to the Joint Industry Board as the Company's 
sole and total contribution toward the financing of saic 
plan, a sum equal to seven (7%) ner cent of the gross weekly 
production payroll for all of its employees covered by this 


Aygremeent. 
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ARTICLE VILL 


PROBATICNARY PERIOD 


(a) New employees coming into the elevatcr industry 


and becoming subject to the terms of this Agreement shall be 
considered on trial or probation for a period of six (6) months 
from the date they are first hired in the elevator industry. 
During such six (6) months probationary period their original 
Employer or any subsequent Employer may terminate their emplov- 
ment and such termination of employment shall be at the sole 


discretion of the Company who is their Employer. 


(b) Upon transfer to a different sob classification, 
a regular employee shall be considered on probation for a 
period of three (3) months, during which time he may he assigned 
to still another classification or reassigned back to his former 


job, all at the sole discretion of his Company. 


Such transferee will be paid at the regular rate 
including sonokiy where required for the probationary job 
while in the probationary status. If a probationer is down- 
graded by his Company within the three (3) months period, 
he cannot within one (1) year be up-graded again except on 
a permanent (non-probationary) basis unless mutually ayreeable 


to the man, the Company and the Union. 
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(c) Upon completjon of the probationary periods 


specif.ed above, the employee shall acquire length of service 
status in the job classification in which he had successfully 
completed his probationary period. The length of service 
status shall revert to the date of hire or transfer, which- 


ever may b2 the case. 


(a4) The Company will give preference to present 
employees in making promotions to higher rated jobs, but is 
not restricted from hiring employees from the outside for 
any job whatsoever if it finds that no suitable candidates 
are available among the present personne] after first applying 
to the Joint Employment Office for a period of seventy-two 


(72) hours exclusive of Saturdays, Sundays or Holidays. 


(e) The Company will notify the Union, in writing, 
of all reclassifications, upward or downward, probationary 
or non-probationary, within five (5) days of the effective 


date of such reclassific 


LAY-OFFS = REHIRING - LEAVE OF ABSENCE 


(a) When volume of work available necessitates 


and/or rehiring after lay-off, ability and cfficicency 


A 50 


in performing the available work shall be the first governing 
factor and where ability and effic’.ncy in performance appear 
to be relativel:y equal as between twe or more employees, then 


length of service wiii govern. 


(b) Whenever there is a decrease in the working 
force, employees who have served in a lower skilled classi- 
fication of the job to which they are assigned at the time 
of the lay-off, shall be credited to the lower skilled classi- 
fication with their length of service in that classification 
plus their length of service in the job to which they are 


assigned at the time of the lay-off. 


(c) The Company shall notify the Shop Steward of 
new hires, lay-offs or rehires. Whenever possible a written 
one (1) week notice of lay-off shall be given to the employee 


and his shop steward. 


{d) A Company may, for valid reasons, with the 


approval of the Union, grant an employee, on written applica- 


tion, a leave of absence without pay not to exceed thirty 


(30) calendar days. Leaves of absence obtained under false 
pretenses will be sufficient cause for discharge. Any employee 
on a leave of absence who accepts employment without permission 


of the Company shall be considered to have abandoned his job. 
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ARTICLE _X 


LENGTH OF SERVICE 


(a) Length of service, where applicable herein, 


shail be determined on a job classification basis: 


(b) Length of service will be broken if an 

employee: 
Quits of his own accord. 
Is discharged for cause. 
Does not return to work within 
five days when recalled after 
a lay-off or immediately follow- 
jing a vacation or approved leave 
of absence, unless he is unable 
to do so because of illness or 
for other similar good and suffi- 
cient reason and has netifed his 
Company in writing within two 
(2) working days. 
Is laid off for six (6) cz7nsecutive 
months. 

(c) A person who was employed in a job clas:ifi~ 
cation within the bargaining unit covered by this Agreement 
and is subsequently transferred to a job position outside 
the bargaining unit shall retain during his continuous 
employment his length of service credit for the job classi- 
fication within the unit in which classification he worked 


prior to transfer plus nis length of service credit for the 


period of his service with the Company in the position out- 


side the bargaining unit. 
ARTICLE XI 


Teena 


GRIEVANCE PROCEDURE 


Nothing in this section shall preclude the right 


of any individual employee to take up his grievance direct 
with his immediate supervisor, his department head, or the 
President, if he so chooses. However, when an employee 

has a difference or dispute as to the interpretation or 

application of any provision of this Agreement, there shall 
be no suspension of work on account of such difference, but 
an earnest effort shall be made to settle the cuesbtion 


immediately by means of the procedure herein described, and 


no other method of adjustment will be resorted to. 


lst step. Within five (5) working days after 
grievance arises the employee (with or without his Shop 
Steward as he may choose) shall discuss the matter with his 
immediate supervisor who shall reach a decision within the 
next two (2) working days, unless an extension is mutually 


agreed upon in writing. 


the event a satisfactory settlement 
has not been reached or decision made, within the time speci- 
fied in the lst step, the employee (with his Shop Steward 


or Business Representative) shall take up his grievance 
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within two (2) additional working days with his department 
head. The department head shall reach a decision within the 
next three (3) working days, unless an extension is mutually 


agreed upon in writing. 


3rd step: In the event a satisfactory settlement 
has not been reached or decision made by the department head, 
within the time specified in the 2nd step, the employee (with 
Shop Steward or Business Representative) shall within two (2) 


additional working days present his grievance direct to the 


President who will review the case with a view of arriving 


at a mutually satisfactory settlement. If no mutually sat- 
isfactory settlement can be arrived at within five (5) working 
days, the matter may be referred by either party to arbitration 


as hereinafter provided. 


In an emergency, Step #1 may be taken up during 
regular working heurs and time thus lost by the employee 
and his Shop Steward will be borne by his Company unless, 
in its opinion, such lost time becomes unreasonable. Other- 
wise, all grievances will be considered and acted upon out- 
side of regular working hours and no time thus spent by 
the employee and/or his Shop Steward will be borne by his 


Company. 
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Arbitration 
Fp Clause 


If a discharged employee claims he has boo. dis- 


charged without just cause, his case will be handied through 


the grievance procedure described above. Should such an 
employee be reinstated due to a decision that he was dis- 
charged without just cause, he shall be compensated for 
the time lost not to exceed eight (8) hours per day or 


forty (40) hours per week at his straight time hourly rate. 


Any grievance which is not presented or processed 
within the time limits.set forth in this section, shall be 
deemed to have been settled to the mutual satisfaction of 


the aggrieved employee and his Company. 


¢ 


ny grievance arising out of a difference or dis- 
pute as to the interpretation or application of any pro- 
vision of the Agreement which has not been satisfactorily 
settled through the grievance procedure prescribed herein, 
shall be referred to a Board of Arbitration consisting of three 


(3) men. 
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Within two (2) working days after the decision of 
of a Company on the grievance, the party seeking 
hall notifv the other party in writing to that 
effect and at the same time state in writing the facts in- 
grievance. 


volved in the 


Board of Arbitration shall be chosen as follews: 


The 
(5) working days after the receipt of 
shall 


referred to above, member 


Within five 
one 


f Arbitration 
be appointed 


Company and one member shal] 
working days of their appoint- 


the Union. Within five (2. 
hese two shall meet and choose the third member who 
Chairman of the Board of Arbitration. If they 
on the third member, member shall 


d procedure in such cases. 


sneé 


shall not by any decision 


Ltration 


award either 


Cae 
or other expenses or attorneys, representa~ 
or of 1 y the respective parties 
the party sO appointing es or 


be borne by a 
the third arbitrator shall be ye parties 


expenses cf 


equally. 
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ARTICLE XLI-A 
SCREENING BOARD 


A joint labor-management screening board shall be 


established as soon as possible consisting of five (5) 


members appointed by the Union and five (S5} members appointed 


by the Elevator Industries Association, Inc. At any meeting 
for the transaction of any business by the board, the presence 
in person of at least four (4) members shall be necessary for 
a quorum of which two (2) must be from the Elevator Industries 
Association, Inc. and two (2) from the Union. At any meeting 
of the Beard, there shall be an equal number present on both 
sides so that the number cf votes cast shajl be divided evenly 
between the Union and management. Additional members from 
either side may sit in, but shall not vote. For the purpose 
of conducting a hearing or investigation, the board may 
designate any number not less than two (2) to conduct same. 

In any such hearing or investigation, no member of the board 
shall sit if he is associated as an employee or a member of 
management in the shop which is a party to an issue brought 


before the board. 


the board shall be to cetermine 
issues which may arise concerning job classification ur un- 
satisfactory Employer attitude, but it is not intended that 


the board shall replace the grievance and arbitration pro- 
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ceedings hereinabove provided for. 


The board shall elect its own chairman and make 
such procedural rules, hy majority vote, and maintain such 
records as it may deem necessary for the proper conduct of 

U 
its business including the appointment by majority vote, 
or an umpire to determine any issue upon which the board may 
be evenly Givided. The board or any member or other verson 
designated by it may conduct hearings and/or personal investi- 
gations. Attorneys may be excluded by the board, but each 
party shall be given a fair opportunity and reasonable time 
to prepare anc present including expert testimony by 
any person or employee from the shop involved or elsewhere. 
The management of the shop involved may send any person in 
the shop or associated with it to represent it in such 


aring or investigation. 


ttitude are defined 


If any Union Member shali 

n the. proper job classification 
referred to in Articie XIX for which he feels qualified, ana 
attempts to resolve the matter between the em- 


Employer and/or the Uni have been unsuccessful, 


then on written request of their employee or the Employer the 


inquire he matter as above provided for 
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and its decision shall be final. (However, the screening 
board's jurisdiction shall not include other contract pro- 
visions referring to job classification.) If the board 

rates the employee at a higher classification than the one 

in which he is being employed, then the Employer shall imme- 
diately raise the employee to the higher classification or 
else the employee shall be free to leave the employment with- 
out loss of any seniority, vacation cr other rights and take 


a job at the higher pay rate anywhere in the industry. 


(b) Unsatisfactory Employee Attitude: If a Com- 
pany feels that any employee has manifested an unsatisfactory 
employee attitude in matters of absenteeism, tardiness, 
irresponsibility, surliness or other conduct falling short 
of good job performance for which the Company does not cesire 
to resort to dismissal, upon written request of the Company, 
the board shall inquire into the matter and if it be deter- 
mined by the board that the charge is valid, the board shall 


reprimand the employee and shall publish its findings. 


seem purrs 


#vi h Vek 


No effiployee shall engage in solicitation or other 


Union activity of any kind (except as may be specifically 
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permitte@ hercin) during working hours or on his Company's 


premises, without written consent of his Company. Any 


q 
violation of the clause on the part of (1) Union officials 


shall constitute a breach of this Agreement, or (2) on the 
part of any employee, whether or not an official of the Union, 
shall constitute just cause for disciplinary action, which 


may include discharge. 
ARTICLE XIV 
BULLETIN BOARD 


Each Company shall place a bulletin board in its 
shop for the exclusive use of the Union for posting notices 
which are to be restricted to notices of (a) Union recrea~ 
tional and social affairs, (b) Union meetings, (c) Union 


elections and (d) Union aopointments and results of elec- 


such notices shall bear the signatvre of a 


Unien Officer or Union Shop Steward. 


A copy ef each such notice shall be delivered tc 
the Secretary of the Company or his designee a reasonable 


time before posting. 
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ARTICLE XV 
NO STRIKE - NO LOCKOUT 


mene 


The employees recognize that the value and security 


of their jobs depend to a large degree upen the ability of 


their Companies to maintain a proper competitive position 


in the industry and to that end agrec: 


(a) To make an honest and conscientious effort 
to eliminate waste and increase their efficiency in their 


respective jobs and 


(b) That there shall ke no strike of any kind, 
including slowdowns, sit-down, stay-in, walk-out, boycott, 
picketing or work stoppage during the term of this Agree- 
ment. Any violation (1) on the part of the Union officials 
shall constitute a breach of this Agreement or (2) on the 
part of any employee, whether or not an official of the 
Union, shall constitute just cause for disciplinary action, 


which may include discharge. 


Each Company pledges that there shail be no lock- 


out during the term of this Agreement. 


UNION MEMBERSHIP 


All employees employed by the Company 10 are members 
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of the Union on the date of the signing of this Agreement, 
shall as a condition of employment remain members in good 
standing in the Union during the term of this Agreement. 


All other employees shall as a condition of employment be 


or become members of the Union the thirty-first (31st) day 


following the effective date of this Agreement, or the thirty- 
first (31st) day following the beginning of their employment, 


whichever is later. 


tach Company will apply to the Joint Employment 
Office for additional employees when Same are needed. If 
the Joint Employmen. Office cannot supply an empioyee or 
employees satisfactory to the Company within seventy-two 
hours, exclusive of Saturday, Sunday or holidays, the Company 
may hire employees from whatever source avai’ ble. The 
Employer will instruct emuloyees so hired to .eport to the 
Union on the first Monday evening after the date of hire for 
the purpose of obtaining a temporary card. Although men 
shall be hired, when availabie, through the Joint Employment 
Office, neither the Union nor the Employer shall in such 
hiring give any preferential treatment as between Union and 


non-Union men seeking employment. 


ARTICLE XVII 


CHECK-OFF 


(a) Upon receipt of written authorization for the 
period of this Agreement, Or any extension tnereof, or 


termination of the Agreement by breach, whichever occurs 
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sooner, in the form to be approved by The Elevator Industries 


Association, inc., from individual employees covered by this 
Agreement, each Company will deduct from the pay vf such em- 
ployees authorizing the deduction a sum not to exceed the 
monthly membership dues of the Union. The Union shall notify 
each Company in writing as to the exact amount of monthly 
du2s to be deducted and any changes thereof during the term 


of this Agreement. 


(b) The Union shall indemnify and save each Com- 
pany harmless against any and all claims, demands, suits or 
other forms of liability that shall arise out of or by reason 
of action taken or not taken by the Company in reliance upon 
individual authorizations furnished to the Company by the 
Union for the purpose of complying with any provision of 
this Article XVII; provided, however, that the Company will 
immediately notify the Union of any claim demand, suits or 
other forms of liability permitting the Union, through its 
Attorney to defend such claim, demand suits or other forms 
of liability, and cooperate with the Union in the defense 
of such claims, demand suits or other ms + liability. 

ARTICLE XVIII 


MANAGEMENT'S RIGHT TO MANAGE 


Nothing contained in this Agreement is to be con- 


strued as a limitation of the right of each Company to 


, 
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exercise the regular and customary functions of management. 
ARTICLE \IX-A 
JOB CLASSIFICATION AND WAGES 


(a) The terms and conditons set forth in this 
Article shall apply only to elevator job classifications, as 
provided in subparagraph (b) hereof. Job descriptions shall 


pe as defined in EXHIBIT 'A', made part of this agreement 


subject to such changes or amendments and corrections there- 


to as may be made mutual agreement in writing between the 


parties. : 


(b) The minimum hourly rates of pay tor the job 
classifications listed below shall be effective on the dates 


indicated: 


Job! 1-7-76 = 11-176 
Repair Mechanic $8.27 3.85 
Mach. Mechanic 
Winder 
Repair Mechanic 
Main. Mechanic 
Mach. 
Main. Inspector 
Mach. 


Elevator Helper 


A 64 


"B" Elevator Benchhand 
Elevator Driver Heiper 
Tlevator Stockroom Clerk 


Hydraulic Liev. Mechanic 8.98 


(b) (1) All other Hydraulic classifications and pay 


~ates shall be the same as numbers 2 through 12, above. 


(b) (2) A man assigned by his Employer in a super- 
visory capacity over five or more men shall be paid 50¢ an 
hour above his job ciassification rate. Such a man shall be 
kiown as foreman. The duties of the foreman shall include 
the obligation not only to superv’sa the men under him, but 
also to make diligent, full and prompt report to his Employer 
concerning the work of the men under him and particularly 
the irregularity or dereliction of duty of any man under him 

scluding, but net linited to, lateness, shirking, 
ute. Notwithstanding this or any other provision of this 
contract, no supervisory employee or foremen shall be per- 
mitted to work with tools on a job unless he be a member of 
the Union in good standing. 

(c) Any employee employed by a Company 
Grade 4 (Grade B Elevator Repair Mechanic) or Job Gra’ 

‘Grade B Elevator Maintenance Inspector) shall be considered 


for upgrading after two (2) years of service in such classifi- 


cations, and if deemed qualified by his Employer shall be 
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reclassified to Job Grade.1 (Grade A Elevator Repair Mechanic) 
. in the case of a Job Grade 4 employee, and to Job Grade 5 
(Grade A Elevator Maintenance Mechanic) for a Job Grade 7 


employee. If his Employer fails to upgrade such employee, 


the Union may submit the matter to the Screening Board, as 


provided in Article XII-A. In the event said Screening 
Board shall be evenly divided, then the matter shall be sub- 
mitted for final and binding decision by an impartial chair- 
man, to be designated by the parties to this Agreement. Any 
decision cf said Screening Board or impartial chairman up- 
grading an employee shall become effective within fifteen 
(15) days from the date of notification to the Employer of 


the action of said Board or impartiai chairman. 


(da) Any employee who is not upgraded after applica- 
tion to the Screening Board may not reapply for at least 
twelve (12) months from the date of the action by the Screening 


Board or the impartial chairman. 


(e) Rates of pay for Helpers-in-Training/Apprentices 
shall be determined on the basis of percentage as set forth in 


Schedule "A" attached. 


(f) The rates of pay as determined uncer Schedule 
"A" attached shall be automatically granted each employee on 


the anniversary dates indicated unless the Union has specifically 
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advised the Employer that that employee has not attended Appren- 


ticeship School diligently and continuously. 


(g) After completion of the Apprenciceship Training 
Program, a Helper-in-Training/Apprentice shall he placed by 
his Employer into Job Grade 4 or 7 or 8 or 10, if there is 
a vacancy in one of said Job Grades and the Employer decides 
that that employee is qualified for such a vacancy. In the 
event that the Employer has no position vacancy in any of 
the aforesaid Job Grades or decides that the Helper-in-Train- 
ing/Apprentice is not qualified for any of said job classifi- 
cations, then the Helper-in-Training/Apprentice will be placed 


in Job Grade 9. 


The Apprenticeship Training Program shail be 
supervised by a joint committee consisting of an equal number 
of representatives to be designated by the Company and the 


Union respectively. 


(1) Rates of pay for newly hired Elevator Stock- 
recom Clerks shall be determined on the basis of percentages 
as set forth in Schedule "B" attached. After thirty (30} 
months! employment, any such Elevator Stockroom Clerk shall 
receive the rate set forth n Paragraph (b) above for Eleva- 


tor Stockroom Clerk (Job U.a.ssification 12). 
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{j) Any helper who is assigned as a driver for 
four (4) or more hours in any work day shall de paid the 


"elevator driver helper" rate for that day. 


(k) Helpers-in-Training/Aoprentices and "A" Elevator 
Helpers (Job Classification #9) shall not be permitted to work 
alone except under the supervision of a mechanic on the route 
for the purpose of cleaning or painting elevator equipment 
giving due regard to safe working conditions. This shall not 
limit the work a helper may perform when working with 4 


mechanic. 


(1) Mechanics shall be required to provide tools 


listed on Schedule "C" at no cost to the Mmployer. 


ARTICLE XIX-B 


CONTRACTS WITH OTHER EMPLOYERS 


If the Union enters into 2 contract during the term 
of this contract with any Employer company, firm or corpora- 
tion which is in any aspect more favorable to such Employer 
than the terms of this contract, in such case, the Company 
may elect to adopt the more favorable provision, in which 
case, such provision shall be embodied in the terms of this 
contract. Such election may be given in writing thirty (30) 
days of notification by the Union to the Company of such more 


faverable contract. 
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ARTICLE _XX 
VIOLATION OF WORKING RULES, ETC. 


Local Union 3 isa part of the International Brotherhood of 
Electrical Workers and any violation or annulment of the Agreement of this 
or any other Local Union of the International Brotherhood of Electrical 
Workers by the Employer will be sufficient cause for cancellation of his 
Agreement after the facts have been determined by the international Office 
of the Union, The Employer further agrees that he will not sublet, assign 
or transfer any work covered by this Agreement to any other person, firm or 
corporation if such subletting, assigning or tiunsfer will cause the-loss of 
work opportunities to employers in the Employer's establishment covered by 
this Agreement. Any such subletting, assigning or transfer shall be allow- 
able after a mutual determination has been made by the representatives of 
the parties hereto that such action is not in conflict with the preceding 
sentence, 


ARTICLE XXI 
ANNUITY 


(a) Every payroll week, each Company shall pay 


into a Joint Industry Board Annuity Trust Fund the sum of 


six (6.00) dollars per day for each day of five (5) or more 


hours actually worked (excluding, however, emergency work 


performed on Saturdays and/or Sundays) by each of its em- 


ployees who is employed in any of the following six joD 


classifications only: 
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Grade-A. Elevator Repair Mechanic 
Elevator Machinist Mechanic 

Grade B. Elevator Repair Mechanic 

Grade A. Elevator Maintenance Mechanic 
Grade B. Elevator Maintenance Inspector 


#13- Hydraulic Elevator Mechanic 


Effective November 1, 1976, every payroll week 
each Company shall pay into the Joint Industry Board Annuity 
Trust Fund the sum of one (1.00) dollar per day for each day 
of five (5) or more hours actually worked (excluding, however, 
emergency work performed on Saturdavs and/or Sundays) by 
each of its employees who is employed in any of the following 


seven job classifications only: 


Job #3 "A" Elevator Winder 

Job #6 "A" Elevator Machinist 

Job #8 "3" Elevator Machinist 
#9 "A" Elevator Helper 
#10- "B" Elevator Benchhand 
#11- Elevater Driver Helper 


Job #12- Elevator Stockroom Clerk 


(ec) Effective October 31, 1977 employces in the above 
classifications (Job #? 9,10,11,12) shall have trnelr 
Annuity contribution increased by one {1.00) dollar per hour 
under the same terms as in (b) above to a total of two (2.00) 


dollars per hour. 
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(d) Each Company shall submit weekly a list of 
employees and the amount it is paying for each. Such pay- 
ments shall be credited to the individual account of each 


employee so affected. 


(e) The Joint Industry Board of the Electrical 


Industry shall administer the Annuity Plan of the Electrical 


Industry and the said Annuity Plan and its administration is 
hereby incorporated as part of this Agreement with the under- 
standing that the employees covered by this Adreement on whose 
behalf contributions are made shall be participants of the 

Plan and enjoy the benefits provided thereunder proportionately 
to the contributions made on behalf, with respect to contri- 


butions made by other Employers on behale€ of other participants. 
ARTICLE XXII 
DISCRIMINATION 


The Employer and the Union acknowledge and agree 
to comply with provisions of appropriate Federal, State and 


Local Legis j ing with > of discrimination. 


(a) The benefits provided under this Article for 


Injury on the Job, subparagraph (b) Below, iad for Absence 
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from Work Due to Illness, subparagraph (c) below, shail not 
exceed a total of twenty-four (24) hours of pay at straight 
time rates during any contract year for any employee employed 
within the industry, except that new employees with less than 
one year of service within the industry will accrue time for 
benefits under this Article at the rate of two (2) hours for 
each completed month of employment. After one (1) year of 
service an employee can utilize his paid sick leave as needed. 
Employees who terminate employment and have utilized more 


than his earned sick leave shall have said over utilization 


deducted from his final pay check. 


(pb) In the event an employee covered by this 
Agreement sustains loss of time duc to a physical injury 
requiring medical attention as a result of an accident on 
the job, and such absence is so certified by a doctor, then, 
if such injury is not covered by Workmen's Compensation only 
because the employee's absence resulting from such injury is 
than the statutory period for compensation under that 
tute, the Employer agrees to pay such injured employee 
his regular straight time hours lost on 


(8) hours paid at straight 


(3} con- 
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provided, however, that all payments for such injuries shall 


not exceed a total of twenty-four (24) hours of pay at straight 


time rates during any contract year for all such separate 
injuries during that year less any benefits paid under sub- 


paragraph (c) below. 


(c) An employee covered by this Agreement shall be 

entitled to pay for absence from work due to illness not 
to exceed a total of twenty-four (24) hours of pay straight 
time rates during any contract year, less any benefits paid 
under subparagraph (b) above, provided, however, th 
such employee shall be entitled to such benefit for illness 

less than a full work day nor for absence from work due 

jliness on the day before or 

vacation. An Employer may require any employee to pro- 
vide satisfactory medical proof before paying for absence 


Gue to illness. 


(dad) » the: an employ 


Pi 


Employer, such employee will be entitled to 


the time of termination the pro-rata portion, if any, 


his unused injury/illness benefit for the period employed 


that Employer during that contract year. 
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(e) <Any portion of said twenty-four (24) hours 
credit for any injury/illiness not used by an employee on the 


actual payroll at the end of a contract year shall be paid 


to such employee at his regular straight time hourly rate 


applicable on the last day of the contract year. 


(€) Effective October 31, 1977 all references 
to twenty-four (24) hours credit in paragraphs (a), (b), (c) 
(a) and (e) shall be amended to thirty-two (32) hours ana the 
reference to two (2) hours in paragraph (a) shall ‘be amended 


to two and two-thirds (2-2/3). 


(q) is specifically agreed that such injury / 
ee 
iliness payments shall not be considered as compensation or 


overtime or any other purposes. 


ACCACTATION 
AoOoUL 1a AON 


ime 
axecution this Agreement (Exhibit "B") and persons, 


becoming members the: 
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the execution of this Agreement shall be and continue to 
remain bound by and subject to the terms of this Agreement 


or any extension or renewal thereof. 


(b) Should a member of the Association resign, 


be suspended or expelled from the Association or its member- 


ship terminated for any reason whatsoever during the term of 
this Agreement or any extension or renewal thereof, such 
member shall continue to be bound hy provisions of the current 


Agreement when in effect for the term of such Agreement. 


APPROVAL 


This Agreement is made subject to the approval of 
the President of the International Protherhood of Electrical 


Workers. 


Any terminology herein to the contrary notwithstanding, 
this contract is between the undersigned Association on 


behalf of its members and Lecal Union No. 3, International 


Brotherhood of Electri 


es ry eof COLI R AOE 
CAPR ALLOWANCE 
pectin Blethen dens 


Effective January 7, 1976 wheneve n Employer 


requests an employee to use his own car in the regular course 
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of performing his assigned duties, and he agrees then the employee shall 


be paid a car allowance as hereinafter set orth. 


(a) Weekly Rate - Where an employee is required 


by his Employer to use his car on a regular basis from Monday 


to Friday (8:00 A.M. to 5:00 P.M. daily), the following 


weekly rates shail be applicable: 


For less than 150 miles per week - $25.48 per week 
From 150 to 250 miles per week - $29.11 per week 
to 350 miles per week - 76 per week 
miles per week, for 
miles or part thereof - $3.29 per week 
additionally 
All weekly mileage shall Le computed from the 
individual's home or from the city line if he lives out- 


side of New York Citv and works within tt 


Rate ; nploy receives a 
{a) above, and who is 
required to be on duty at night (5: 


from Monday through Friday, shali receive $4.37 per night 


his car in addition to all other car allowances. 


f , Creurdayv Gantawv ar itatidave = 
(c) Rute on Saturday, Sundav or lo.igays 
a ee tatiana --silecamanannnneansemnniie asin siccntllain tae: - ~ 


employee who receives a weekly car allowance and who 


i : 4 , a Senos , a a ‘ ‘ 
arranges in aavance ior the use his car for emergence 
sf a 


calls or emergency jobs on a Saturday, Sunday or Holiday, 
shall be paid the sum of $7.27 for each such day in addition 


' 


to all other car allowances. Said $7.27 shall cover a twenty~ 


four (24) hour period from 8:00 A.M. on any of said days 


to 8:00 A.M. the following day. 


Deductions - Any employce who 15 entitled to 


‘ 


a weekly car allowance, as set forth in paragraph (a) above, 


1.45 per day deducted from said allowance for 
each day he is absent from work for any reason whatsoever. 
If he is absent from work for an entire work week (Mondav 

receive no 
for that weer. nec sha moan farlure 
reason whatsoever and will include but not be 
absence due to holidays, vacations, sickness/injury leave, 


leave of absence, etc. 


Entitled to Weekly Allowance - 
employee not otherwise entitled to a car allowance to use 
his car for a particular a 


be entitle 
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(1) Use of car on a Saturday, Sunday or Holiuay - 


$11.65 for the twenty-four (24) hour period from 8:90 A.M. on 


any of said days to 8:00 A.M. the following day. 


(2) Day rate from 8:00 A.M. to 5:00 P.M. on any 


other day - $7.27 per day. 


(3) Night rate from 5:00 F.M. to 8:00 A.M. on any 


other day - $7.27 per day. 


No employee shall be entitled to receive more 


any twenty-four (24) hour period under this 


(£) Nothing provided herein shall constitute a 
basis for reducing car allowances which may be in excess of 
the rates provided herein at the time of the signing of this 


Agreement. 
Adjustments in Car Allowances: 


(1) Effective the first Monday in May 1976 
the allowances provided for in paragraphs (a) through (£) 
above shall be adjusted (increased or decreased) by an 
amount equal to the percentage difference between the August 
1975 and February 1976 Private Transportation Index as pre-~ 
pared by the Bureau of Labor Statistics, Consumer Price 


Index New York City Average. 


(2) 
shail be made on the first Monday in November, 
first Monday of May, 1977, the first Monday of 


1977 and the first Monday of May, 1978, said adjustments in 


the allowance previded for in paragraphs (a) through (f) 


above shall be adjusted (increased or decreased) by an 

amount equal to the percentage difference between the | ebruary 
to August for November adjustments and A “gust te February 

for April adjustments in the Private Transportation Index as 
prepared by the Bureau of Labor Statistics, Consumer Price 


Index Ne. York City Average. 
ARTICLE XXVIL 


SHOP STEWARDS 


Steward in each Company. The Shop Steward 

by the Business Manager in accordance with the provisions of 
Article IX of the Constitution and By-Laws of Local Union No. 
3 IBEW (in effect on October 26, 1975) from among the emp 

by the Company. Such Shop Steward will perform his norm 
work assignment and will conduct Union business prior 


after working hours unless otherwise agreed to by muti 


agreement between the Union and the Employer. 
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Union business shall be defined as the investigation 


of grievances, Union security problems and safety issues. 


When appointing a Shop Steward, the Business Manager will select 
an "A" mechanic of reasonably high qualifications and senior- 
tiy in the Company, or a "B" mechanic if no "A" mechanic 

is employed by the Company so that in the event of a layoff 


the seniority of the Steward will not be a hardship to the 


Employer. 


The foregoing qualifications for the appointment 
shall not effect those Shop Stewards appoint- 
ed as such by the Business Manager prior to October 26, 1975 
who shall enjoy the same protection in seniority as those 


{ 
appointed by the Lusiness Marager after October 26, 1975. 


. 


ARTICLE XXVILI 
EDUCATIONAL AND CULTURAL TRUST FUND 


Effective January 7, 1976 all emplovers shall 
remit weexly an amount equal to 1/2 of 1% of their gross 
weekly production payroll covering all Employees under this 
Agreement to a Trust Fund established by the Joint Industry 
Board cf the Electrical Industry for Educational, Cultural 
purposes, subject to the approval of Federal or State authori- 


ties having jurisdiction thereof. 


ARTICLE XXIX 
JOINT LABOR MANAGEMENT EMPLOYMENT OFFICE 


The parties shall maintain a Joint Labor 


Employment Office. 


IN WITNESS WHEREOF, this AGREEMENT 


York City this /)-”> day of January, 1976. 


ELEVATOR IND as T 


LCCAL UNION WN 
ASSOCIATION, TERNATIONAL 


t 
* 

Pa 

i 


“Présideny / 


is ee Aer 


Negotiating Committee 


ss, CUP 


AREROVED| 


APR 23 


} inteRwe 


Tigna, GRICE —~ b B. EW. | 
| 


Management 


is signed in New 
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Agreement 
EXHIBIT "A" - JOB CLASSIFICATION 


GRADE “A" ELEVATOR REPAIR MECHANIC 


Repair, modernize and install elevators, where skilled 
mechanical work (even to close tolerances) and intricate 
control circuits are involved. Plan and execute difficult 
mechanical and electrical repairs and installations such 
as the renewal of worms and gears, the wiring, connecting 
and testing of controllers and other auxiliary electrical. 
eguipment, machine babbitting, thurst renewals, motor and 
controller removal and replacement, modernization. Con- 
siderable judgment to analyze correctly the source of 
failure and proceed with accuracy and dispatch to comple- 
tion of renairs, especially in emergency shut-dewns. Work 
in field, usually without immediate supervision. Exercise 
tact and diplomacy in meeting customers’ representatives. 


ELEVATOR REPAIR MECHANIC 


a ee ate ee a ne 


vators where the werk is an such close toler- 
skillful as required by ass "A". Make general 


replacements, and adjustments to ali types of 
equipment of varied construction ang desian. Some 
operations such as renewal of catles, roelining 
rebabbitting of light parts such as overhead sheaves. 
car safety tests. Tolerances moderately clos?. 

Some knowledye of fundamental electricity. Work from written 
or verbal instructions of foreman in the case of repairs 

of a more advanced nature. Work in field usually without 
immediate s1pervision. Exercise tact and diplomacy in 
meeting cistomers' representatives. 


RADE "A" ELEVATOR MAINTENANCE MECHANIC 


elevators of all types and makes for both mechanical 
ctrical conditions. Determine cause of faulty opera- 
ij indicate nature and general method of overhaul 
Make repairs, adjustments and lubricate as 
to keep equipment in good cperating condition, 
trouble. Sketch mechanical details and wiring 
liaarams as required. Read controller diagrams and circuits, 
shoot trouble on difficult and complicated jobs referred 
by lesser skilled mechanics. ‘Check and direct work of 
lesser skilled mechanics and assist them where necessary. 
Make further inspection or special investigation on ve.:y com- 
plicated equipment, recurring troublesome situations on unus- 


ual cases as referred by lesser skilled mechanics, or as 
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irected by a technical supervisor. Consisierabie 
i high degree of ingenuity required to diagnos 
operation of complex equipment, indicate nature or 
of overhaul or repair, make detailed report or reconmme 
dations for major changes or requirements. Fxercise 
and diplomacy in meeting customers’ representatives. 


GRADE "B" ELEVATOR MAINTENANCE INSPECTOR 
Inspect, lubricate, service and shoot trouble 
equipment of various Syncs Determine causes 
sheen make rapairs and adjustments as 

the equipment in gocd operating condition 

and retih Lromente for major repairs. Read contro 
grams and circuits, shoot trouble, sometimes refer 
more difficult jobs te higher ekxj]led mechanic 
further inspection or special investigation 
troublesome situations or unusual cases as 
siderable judqment and skill required to deter 
of faulty operations, indicate nature and imethoed 
haul or repair. Exercise tact and diplomacy 
customers' representatives. 


2 uch as: - ake hie 
1ad when needed; processins 
yuiring detailed i 
for job, opt: 
such as disman 
babbit metal, 
qment to perfor 


chani 
necna: 


PUL DR signed requisitions for shop, 
,rne ¥ ; : Le * é : ome . 
installati work. Cut y material ¢t 


& 4 


Check equipment returned for repairs. 
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stock and material shortages. Keep records and nerform any 
necessary clerical work in connection with handling stock 
room equipment. Take spot and regular inventories as re- 


quired. 


Keep work areas clean and in good order. 


A 


EXUI 


Exhibit B to the 
Agreement 


¢ 
The following 


Industries Association, Inc. 


Master Agreement: 


Able Elevator & Door Repair 
Co., inc. 

Ad@miral Elevator 

American Elevator & Machine 

Corp 

Archer Elevator 
Brooklyn & Quee 
CoO. , TAC. (Le Ke 

Central Scene ona 
Elevator Co., Inc. 

Circle Elevator Co. 

Clifton Elevator Co. 
Dynamic City Center 


Elevator Associates 
Elevator Associates, inc. 
levator Engineering Co., 


Inc. 
saad 


Gotham Eievator Repair Co. 
Hailer Elevator Co., inc. 
Higdon tor Con, Fn. 


t} ydro-5 
COs, een 
Knudson Elevator 


tc Fl * tor 
ic Eievator 


Corp 


McGlynn, Hays & Co., inc. 
The Maintenance CoO., Inc. 


P Se awe a 
Marcato Flevator Co., :nc. 
ARE na ae om 
Martin Elevator Co., inc. 
b >} > ~ b 3 3 big 
Millar Elevator Industries, 

Inc. 
P.S. Elevator Tne 

Ss Ee or; ine. 
+o aes tT ~Y Ty 7 or) 
Royai eyator ind. OFD . 
Universal Elevator Co. Ince. 
. — 8 °F may + — eo T wm 
Yeomac LieVvato! o- Ano. 
Vo +i0c¢Q] Industr +c 

erTcicads Atitsuoua 5 es] 


companies 
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BIT "“B" 


are Elevator 


for whom we are signing this 


N.Y. 


N.Y¥., N 


Bklyn, 


10903 
W.¥. iiZzi?. 


37 Cooper 
268 Ashi 


Square, 
and Place, 


42-22 Crescent St., 
801 Second Avenue, 


> hes ee Eee 


ee Pea Ps | 


Ne bie 


37-20 Atlantic Ave.,, Ozone Pk. NY 11416. 
226 West th Sereet, H.¥.,8.¥. POOL. 
26 Ninth Avenue, N.¥., N.¥.- 10014. 
261 Crooks Avenuc, fton, NJ. 07011. 
Al Duane Sk. y theta Wass 10013. 
34 Jumel Place, N.Y., N.Y. 10032. 
2550p. COE Ske, Ney cge Nat 10052. 
Toh PR. VIA Hee, NoYes Nex iN035. 
50-18 Vernon Bivd., U.1I.C., Sys | LIEROT 
79 Mercer St., N.Y., NeY- 1ec2l. 
90 Park Place, Brocklyn, N.Y. 
319 Greenwich St., “N.Y., N.Y. 10013. 
67 So. Newman St., Haczensack, NZI 977601. 
126 West Broadway, N.Y., Nov POOLS. 
22-05 43rd Avenue, Uy oiktg Gece Mae EEDOT. 
62 Grand Strect, N.Y., N.¥- P0038 
iGs40 25th Avec, b.1.Cey Nets LL EOYs 
shod) Lith Street, L.1.C.2 N-%- Gaon ee 
4G-1 St TC. Bits ALLO es 
502 -VY.,N.¥. 10036. 
ee bake. LOLS: 
1347 Cromwell Avenue, ronx, N.Y. 10458 
631 West st reet, NN. N.Y. 100195 
‘27 Wes 7 | a is og N ae ie ar ] 71. 
9-02 Bell iiva. Bat side, Na ¥ 13-3625 
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SCHEDULE A 


as percentage 


Rates of pay for Helpers-in-Training/Apprentices 


£ prevailing rate for Job Grade *9 ("A" Elevator Helper): 


~ 


end 4th 5th 6th 7th 8th 


lst 
6 mos. 6 mos. 6 mos. 6 mes. 6 mos. 


6 mos. G6 mos. 


70% 


SCHEDULE 2B 


for Stockreom Clerxs as percentage of prevailing 


Grade #12 (Elevator Stockroom Clerk): 


4th 
6 mos. 


80% 
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SCHEDULE "C™ 


TOOL LIST 


ee 


For Repair Mechanics For Maintenance Mechanics 

Screwdrivers 

2 lb. ball Pein Hammer 

set nut drivers 

Gas pliers 

Cnannell Locks ( to 12") 

Needlenose pliers 

diagonals 

linemens pliers 

vise grip 

Adjustable (t 12") Adjustable.(to 10") 

set open & box wrenches set open & box wrenches 
(te 1") (to 3/4") 


Screvdrivers 

16 oz. Ball Pein Hammer 
set nut drivers 

Gas pliers 

Channell locks ( to 12") 
Needlenose pliers 
diaconals 

linemens pliers 
vise grip 


: 


ne ee ell coal ad 
Mukesh 


ruler 

flashlight 

knife 

chisels 

feeler guage 

12" level 

set Allen Wrenches 
center punch 

drift pin 

tin shears 

files 

pinch bar 15" 
extension cord with double socket 
Stillson wrench 12" 
hacksaw frame 


Sos te re 


Allen Wrenches 
s of jumper cables 
hacksaw frame 
Test Lamp 


a 


1. 
1 
1 
2 
1 
1 
1 
1 
1 
3 
l 
1 
1 
1 


January 7, 1976 


LETTER OF UNDERSTANDING 


In connection with the recently concluded negotiations 
between the Elevator Industries Association, Inc. and 
Local Union No. 3, International Brotherhood of Electrical 
Workers, AFL-CIO it is agreed: 


1) That all employees covered hereunder who 
were employed on October 26, 1975 and reemployed within 
a reasonable period of time after January 7, 1976 shall 
receive two (2) paid holidays in lieu of the named holi- 
days celebrated between October 26, 1975 and January 7, 1976; 


2) That all employees covered hereunder who were 
employed on October 26, 1975 and reemployed within a 
reasonable period of time after January 7, 1976. shalt re- 
ceive the accrual of their vacation eredit. for the period 
from October 26, 1976 throug. January 7, 1976. 


3) That neither members of the Elevator Industries 
Association, nor Local 3, IBEW will engage in retaliatory 
action of any kind against any employee for activities 
engaged in or attendant to the recent strike. 


4) That the Joint Committee Supervising the Appren- 
ceships Training Program shall establish an Apprentice 
ainina Program. The cost of this program shall not exceed 
1/2 of 13 of the gross weekly production payroll for each 
covered employer. 


ey 
+ 
Leal 
¥ 
pe « 


Elevator Industries Local Union No. 3 


Association, Inc. International Brotherhood 
of Electrical Workers, AFL-C10 


fog 
By ae re © ame Eee - r 
pe Wee Seer Oy Seer 2 OE 


President , 


APR 23 1976 
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Seeeas® 


FELLER att ROVINS © SCrwanZ 
25C PLA AVE 
NES YCER *¥ F0917 


THIS <STLGe ah TS & CoWwEIRMATION CUPY UF THE FOLLOWING MESSAGE? 


2128 e4u505 MGM TOMT HEa YORK NY 190 08802 0513 EST 

zie 
tte FeaClheS vVANBRPSMNALE 
LOCAL 3 Tere 1S60t) JEsEL AVE 
Pusey oY U13eS 

WE REVe ALG TR ORYEL TmAT “MEMBERS CF YOUR UNTO EMPLOYED AY OUR 
Coreasv Wave REEN PUSTRUETEN AY TRE UNTON TO WA LONGER PERFORM wORK ON 
ELEVATOMS 1UrPEW Sp 6, 7 AND B AT THE PLAZA MOTEL. HF CONSTOES THIS 
atO« STURPSGE It vVIULaTyo OF TRE AG STAIKE PROVISTONS OF OUR 

Aish ENT, YOUH CLS” THAT THIS suBe JTS NOT wITHIN THE SCOPE OF ORK 
CAVESER He Bh AGEFEMENT 18 & MATTER SUBJECT TO BHATT@ATION, WE DEP AND 
Trad YOU GMSeCTATELY RESCIND any au ALL LUSTFUCTIONS TS YOUR MEMBERS 
Ty CEASE THIS aUbe Bub FURTHER NEMAND THAT YOU SUSMIT TRIS PATTER TO 
aketTeatifanu, of §1a5s) Geadv FO SFLECT & HOAWD MF 2AATTAATION, 


SILLAS ELEVATOR Cu 
#y ¥eLE CLTeT? 


| BEST COPY AVAILABLE | 


ra721% FST 


mneer rth reunee 


FOR Th: LASTLRN DISTRICT OF NEW YORK 
-—— == o rr Trt 4 
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UNITED STATES DISTRICT COURT 
MILLAR ELEVATOR INDUSTRIES, INC., | 


76 CIV 1441 
Plaintiff, 


- against - AFFIDAVIT IN OPPOSITION 
TO PLAINTIFF'S 

LOCAL UNION NO. 3, INTERNATIONAL APPLICATION FOR TEMPORAR 

BROTHERHOOD OF ELECTRICAL WORKERS, RESTRAINING ORDER AND 

TOMAS VAN ARSDALE, individually and PRELIMINARY INJUNCTION 

as Business Manager of Local 3, JAMES 

O'HARA, individually and as Asst. 

Business [Manager] of Local 3, JOHN 

KROMER, individually and as Business 

Representative of Local 3, "JOHN DOE", 

"JAMES SMITH", and "JANE ROE", 

Defendants. 
STATE OF NEW YORK 
COUNTY OF NEW YORK 
JOHN KROMER, being duly sworn, deposes and says: 
1. I am a Business Representative of defendant, 

' Lecal Unicon No. 3, International Brotherhood of Electrical 
; Workers, AFL-CIO, who informed the Plaintiff and its employees 
“on July 29, 1976 that the Union's members would not work on 

elevators 5, 6, 7 and 8 at the Plaza Hotel. I make this 
affidavit in opposition to the Employer's application for 


injunctive relief. | 


| gome of whose members perform repair and maintenance work on 


" elevators in the New York area. Local No. 1 of the International 


2. The Defendant Union is a labor organization 
| 


Union of Elevator Constructos is alabor organization which 
performs installation work on elevators in the New York areca. 
Both unions are members of the New York City Building and 
Construction Trades Council. 

3. On or about April 2, 1975, Local No. 1 filed 
a complaint with the Building and Construction Trades Council 
alleging that the work being performed by Plaintiff's em- 
ployees, members of Defendant Union, on elevators 5, 6, 7, and 
8 at the Plaza Hotel should be performed by persons represented 
by Local No. 1. On or about June 13, 1975, the Building and 
Construction Trades Council referred both unions to the 
Building Trades Employers' Association (BTEA). Pursuant to 
the machinery of the Building and Construction Trades Council, 
BTEA was empowered to hear and determine jurisdictional disputes | 
between the unions belonging to the Building and Construction 


Trades Council. 


4. On or about July 27, 1976, after hearing both 


unions, BTEA issued a decision which provided that the work 
on elevators 5, 6, 7 and 8 belongs to Local No. 1. Said 
decision is attached and marked Exhibit A. 

5. In obedience to the mandate of BTEA, Defendant 
Union advised Plaintiff that its employees would cease to per- 
form any work on elevators 5, 6, 7, and 8 at the Plaza Hotel. 


6. Defendant Union believes that its obedience to 


the mandate of BTEA is consistent with its obligations under the , 


Collective Bargaining Agreement to perform whatever work is 
within its jurisdiction. 

7. The Plaintiff employs approximately 185 
elevator mechanics represented by Defendant Union. The two 
employees who are refusing to work on the above enumerated 
elevators, upon nformation and belief, are performing other 
work for the Plaintiff. Our work at the Plaza Hotel has been 
continuing for nearly two years. The mechanics work on only 
one elevator at a time in each elevator bank, so that elevator 
service remains unimpeded. It therefore Joes not appear that 
the Plaintiff is involved in any emergency situation requiring 


the intervention of this Court. 


8. The Collective Bargaining Agreement's 
Arbitration Clause Does Not Apply To This Situation. The 


Collective Bargaining Agreement's grievance procedure and 
arbitration clause, Articles XI and XxII, apply to grievances 
by employees only, and do not apply to grievances by employers. 
The grievance procedure, Article XI, makes no mention of grievance 
by employers and refers only to grievances by employees. The 
Arbitration Clause in pertinent part reads:, 
"Any grievance arising out of a dif- 
ference or dispute as to the interpretation 


or application of any provision of the Agreement 
which has not been satisfactcrily settled 


through the grievance procedure rescribed 
herein, shalt be reterred to a Board of Arbitration 
consisting of three (3) men. 
aak ; 
The Board of Arbitration shall not by 


| 
| 


| any decision or award either add to or 
! subtract from any of the terms or condi- 
| tions of this Agreement." 


Neither the Union or any employee has any grievance against the 


Plaintiff. The Plaintiff feels aggrieved by the action of the 


Union. The grievance sachinery set forth in Article XI does 

not apply to this situation. The Arbitration Clause covers 

only a grievance"which has not been satisfactorily settled 
through the grievance procedure prescribed herein" and the re 
cannot apply to this grievance by the Employer. 

‘| 9. The Union's Abandc-ment Of All Work On Elevators 
5, 6, 7, and 8 Is Not A Strike. During my lifetime in the 
labor movement, I have learned tha" a strike is a work stoppage 
engaged in as a form of economic coercion to force the employer | 
to comply with the union's Gemands. We have made no demands | 
upon the Plaintiff connected with the refusal to perform worr 

cn elevators 5, 6, 7, and 8. My attorney, Donald F. Menagh, Esq. 
advises me that this is a case of first impression, that never 


before to his know ..dge has a judge been asked to enjoin a 


1 
| 
| 
i 
i 
, 
| 
| 
{ 
{ 
| 
union's abandonment of work not connected with any demand, us 
a"strike", and that no court has ever called such abandonment 

Hy 
of work a "strike" or ever has issued injunction against such | 
abandonment of work. 

| 


| 
16. The Employer Itself Has Failed To Employ The 
ft 
Contract's Arbitration Machinery. Even if the Union's refusal 
| 


to work on elevators 5, 6. 7 end 8 were a strike, and even if | 


such strike constituted a grievance which the contract provided 
should be resolved by arbitration, there is no arbitrator avaii- 
able to resolve the matter. The Plaintiff has not taken the 
procedural steps provided in the grievance and arbitration 
clauses (Articles XI and XII) which eventually result in the 
designation of a Chairman of the Board of Arbitration. Since 
it is the Employer which claims to be aggrieved, it is the 
Plaintiff and not Defendant Union that must seek the arbitra- 
tion and take whatever procedural steps may be available to it. 
ll. This Court Should Not Order The Union To 
"Submit To Arbitration". The Employer has asked this Court 
to order the Union to “submit to arbitration any and all dis- 
putes it may have as to the scope of the work covered by the 
Collective Bargaining Agreement". The Union believes that 
there is no dicpute here which should be arbitrated or which is 


covered by the contract's arbitration clause. I am advised by 


my attorney that the Baployer @ Memorandum of Law does not cite 


any authority for the imposition of a court order that either an 
employer or a union must waive any legal argument it may have 
in support of its contention that a matter is not subject to 
arbitration and that no court ever has ordered a union to aban- 
don its legal argument with respect tc arbitrability of a 
dispute. 

12. The Collective Bargaining Agreement Does Not 
Provide For Arbitration Relating To Strikes. Even if the 


Union's refusal to work on elevators 5, 6, 7, and 8 did 


constitute a strike, the Collective Bargaining Agreement does 
not provide for arbitration as a remedy. The contract's No- 
Strike Clause, Article XV, in pertinent part reads: 

"(b) That there shall be no strike of any 

kind***, Any violation (1) on the part of 

the Union officials shall constitute a 

breach of this Agreement or (2) on the 

part of ary employee, whether or not an 

officiai »f the Union, shall constitute 

just cause for disciplinary action, which 

may include discharge." 
Nowhere does the No-Strike Clause state that the Arbitration 
Clause is applicable to strikes. 

13. It Appears That The NLRB Has Jurisdiction Here. 
I am informed that during the last days of June, 1976 a Mr. 

» 

Connolly, a Business Representative of Local Ne. 1, visited 
the premises of the Plaza Hotel and during the course of his 
conversations, with svecific reference to elevators 5, 6, 7, and 
8, discussed the effect of labor difficulties at the Plaza 
Hotel if Local No. 1 were not given the installation work on 
said elevators. I am advised by my attorney, Donald F. Menagh, 
Esq. that any conversation of a coercive nature designed to re- 


quire the assignment of work to employees in one union or craft 


rather than another union or craft gives rise to a juris- 


dictional dispute within the meaning of §8(b) (4) (D) of the Taft-| 


Hartley Act. I. am further advised that if such charge is filed 
with Region 2 of the NLRB, the Regional Director, if she has 


reason to believe the charge true, would be obligated promptly 


to apply for preliminary injunctive relief to the United States 
District Court for the Southern District of New York--whether 
or not the coercion were successful and whether or not the 
Union engaged in picketing. 

14. The Harm To Defendant Union If Its Members 
Resumed Work At Elevators 5, 6, 7, and 8 Would Exceed The Harm 
To The Plaintiff Caused By The Refusal To Perform That Work. 
As stated in Yale Citrin's moving affidavit, the Employer has 
been working on the Plaza Hotel elevators since November, 1974. 
Its work is far from complete. Since only one elevator at a 
time was worked on in each elevator bank, including elevators 
5, 6, 7, and 8, the sense of haste, emergency and imminent 
disaster which the Plaintiff seeks to convey to this Court 
through its legal papers is unjustified. 

15. Local Union No. 3 cannot properly function as 
a building trades union in New York City unless we comply with 


the grievance machinery for settlement of jurisdictional dis- 


putes established by the New York City Building and Construction 


Trades Council. Defendant Union therefore must comply with the 
order of BTEA, Exhibit A. On October 1, 1973 because we re- 
fused to comply with a prior order of BTEA, Local Union No. 3 
was suspended from membership in the New York City Building and 
Construction Trades Council. Local Union No. 3's recent rein- 
statement was accompanied by an understanding that Local Union 


No. 3 would comply with all valid decisions of the Building 
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Trades Employers’ Association arrived at pursuant to the 
Jurisdictional Disputes Settlement Procedure of the Building 
and Construction Trades Council of Greater New York. 

16. If the refusal of two employees te perform 
work on an elevator did constitute a strike, it would hardly 
be the type of strike which would justify the finding that the 
Employer has suffered irreparable harm and would justify the 


imposition of injunctive relief by this Honorable Court. 


- 
Sworn to before me this i 


10th day of August, 1976 


© 4 7 = 

ae s 2 - / S 

xa & ie vas - ie « >. oe - 
re LL 


Notary Public 


TILEEM B. RUSSELL 
Notary Pubic, State of Now York 
No. 93-7495059 
Ousted ta Erenx County 


Commission Expires March 30, 1877 
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ants Tt. GAFENEY 711 THIRD AVENUE MW. EARL FULLILOVE 
= gp Reb is CHAIQMAN, BOARD OF GOVERNORS 
JAMES M. WATTERS, JR. NEW YORK, N. Y. 10017 THOMAS F. CARTY 
VICE PRESIOENT | TREAGUREA 
LESLIE Vv. SHUTE AREA CODE 212 WILLIAM @&. CANAVAN 
SECOND VICE PRESIDENT 607-2860 eacreraRy 


JOSEPH FP. CLARK 
THIRD VICE PREGIOEN 


July 27, 1976 


Mr. Thomas Van Arsdale, Business Manager 
Electrical Workers Local Union No. 3 
158-11 Jewel Avenue 

Flushing, N.Y. 11365 


Dear Mr. Van Arsdale: 


This is to inform you that the Executive Committee 
rendered the following decision: 


112-59 


--New Elevator, using existing rails, installation 
of 


Flevater Constructors Union, Local 1 and Electrical 
Workers Union, Local 3 -- Plaza Hotel, New York City, 
New York. 


The Executive Committee finds that the referenced 
installation, elevators 5, 6, 7 and 8, is covered 
by Decision 112-49 and is, therefore, tne work of the 
Elevator Constructors Union, Local 1. -- Decision of 
the Executive Committee, July 27, 1976. 


Very oe oe Om 


: pg oh ee 
"William A. Canavan 
Secretary 
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UNTTEN STATES DISTRICT CouKT 
FOR" THE EASTERN DISTRICT OF NEW YORK 


ce a ae an we ee ee OO ee lee ell 


~-against- 


LOCAL UNION NO. 3, INTERNATIONAL ORDER TO SHOW CAUSE 
BROTHERHOOD OF ELECTRICAL WORKERS, 

THOMAS VAN ARSDALE, individually and 

as Business Manager of Local 3, JAMES 

O'HARA, individually and as Asst. Busi- 

ness of Local 3, JOHN KROMER, indivi- 

dually and as Business Representative 

of Local 3, “JOHN DOE",“JAMES SMITH", 

and "JANE ROE", 


Defendants. 


On reading and considering the petition of Millar 
Elevator Industries, Inc., duly verifed on the 9th cay of 
August, 1976, the affidavit of Carl A. Schwarz, Jr., verified 


the 9th day of August, 1976, und the affidavit of Harvey 


Kaplan, verified the 6th fF August 1976, 


~ } 
asa 


the proceeding heretofore had herein, it is 


ORDERED, that Local Uni ; International Bro- 


aaa 


therhood of Electrical Workers, Thomas Van | i > james O*Hara 
and John Kromer be and 

agg bY de te fen 

- his Court at (v4M 


@¢ 


Li Aevelat In asin ti sail PN ; a 


t . re f : ‘ lee 
wht Un? Ahhh at ie weit " yore Ww lowlicvrs 
oe f Nw 


‘ 
' 
a 


Metis € Pri 
v>o)5 
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» 
1 #OM., Cl said day, or as soon thorcoatter 
6 COdtoe. Can be heard, to show cause, if eny they have, 


and each of them should not be punished for contempt 


for violating and disobeying the orders of this 


. 


, 1976; ordering said defendants, their officers, 
agents loyees, and ali persons acting in concert or 
participation with them, be restrained, prohibited ane 
enjOined from in any manner or by any means, directing, 
calling, authorizing, inducing, seakdantine, constituting, 
continuing or engaging in any strike or other concerted 


slowdown or work stoppage, or concerted refusal to repor 


t 
or to accept or perform work assignments over=- 
Or any other work stoppage, by or among 
psaintifi's employees, or cther interference with plaintiff's 
usual oper: 52S 


& Rothield, for 


service thereof upon said 


of such order and a copy of 


the petition and affidavit 5, 


fenlants at the offices of 
Avenue, Flushing, New York. 
Issued at Brooklyn, New % 


1976 at the United States District 


co atte 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


MILLAR ELEVATOR INDUSTRIES, INC., 
76 Civ. 1441 
Plaintiff, 
-against- 
LOCAI. UNION NO. 3, INTERNATIONAL PETITION FOR ORDER TO 
BROTHERHOOD OF ELECTRICAL WORKERS, SHOW CAUSE 
THOMAS VAN ARSDALE, individually .and 
as Business Manager of Local 3, JAMES 
O'HARA, individually and as Asst. Busi- 
ness of Local 3, JOHN KROMER, indivi- 
Gually and as Business Representative 
of Local 3, “JOHN DOE”","JAMES SMITH", 
and “JANE ROE", 


Defendants. 


Millar Eievator Industries, Inc., your petitioner, 


respectfully shows to this court: 
. D i 


Petitioner is the plaintiff in the above- 


1976 at OR about 10:00 A.M., an 
defendants, their 
persons acting in con- 


restrained, prohibited 


instigating, constituti: 


concerted slowdown 
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or. work stoppage, or concerted refusal to report for work or 
to accept or perform work assignments of overtime, or any 
other concerted work stoppace, by or among plaintiff's em- 
ployees, or other interference with plaintiff's usual opera~ 
tions, all of which will more fully appear from a copy of 


guch order annexed and marked, “Exhibit A”. 


3. Norman Rothfeld, a member of the firm of 
Menagh, Trainor & Rethfeld, appeared before Judge Pratt on 
August 5, 1976 at the hearing of the Motion for Temporary 


Restraining Order and consented on behalf of the defendants 


to the Order. Rothfeld endorsed his consent on the copy of 


the order that is on file with the CLerk of the Court. 


4. <A copy of said Order and a copy of the Verified 
Complaint upon which it is made was personally served upon 
Local 3, and the defendants on August 5, 1976 by Harvey 
Kaplan, as niore fully appears from the affidavit of service, 


. 


a copy of which is 3 her2to and markec “Exhibit 8”. 


5. Upon being informed that the order ha 
served on the Union by plaintiff's attorneys, Yale 
notified the men on the job and told them that they 

to work on elevators 3, 6, 7 and &. 
it was 


~ + 
St 
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6. The men refused to work on elevators 5, 6, 7 
auc § stating that they would not work on that job until 
they received an 0.K. from the Union. No work was performed 


by them on this day. 


7. At approximately 4:00 p.m. on August 6th, 
the defendant, John Kromer, appeared at the job site and 
told the Local 3 members working on the job that they were 


not to perform any work on elevators 5, 6, 7 and 8. 


8. On August 9th, at, approximately 1:00 P.M. 
Yale Citrin, the President of Millar Elevators Industries, Inc., 
personall giave copies of the order of this court to Anthony 
Nici and told him that he was to begin working on elevators 
3, 6, 7 and 8. He refused, and in the presence of Yale 
Citrin called the Union. He stated that he spoke to 
the defendant, John Kromer. Nici told him that he had been 


served with a copy of the order. Kromer told him to go home. 


petitioner prays that this Court issue 


the defendants, ordering defendants directing 
before this Court, to show cause, if 


not be punished for violating 


SYATLE OF NEW YORK 


COUNTY OF NEW YORK 


Yale Citrin, being duly sworn, deposes and says; 


I am the President of Millar Elevator Industries, 


Ine a defendant in this action. I have read the foregoing 


wey 


Petition and know the contents thereol; the same is true to 


* 


my knowledge, iniormation and belic€. 


A. * + 
august 


Notary Public 
ene 99 
crak A cote ; re ee * Wis ta 
tioteey Pe acer ee 
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+ on tapes march Je, + 


“HTD STATES DISTRICT COUR? 
POR ‘Ve Ei TERN D SPRICT Gi NEW YORK 


MILLAR ELEVATORS INDUSTRIES, INC., 76 Civ. 1441 
Plaintiff, 
-against@- AFFILAVI? OF 1 ERSONAL 
SERVICE 


ee ecm 
LOCAL UNION NO. 3, INTERN TIONAL BROTU- 
RRHOCD OF ELECTRICAL WORKERS, THOMAS 
VAN ARSDALF individually and ag Busi- 
ness Manac -~* Local 3, JAMES O'HARA, 
individua. . wi as Asst. Business 
Manager of Local 3, JONN KROMER, inn 
Gividually and as Business Representa 
tive of Local 3, “JOUN DOE", “JAMES 
and "JANE ROE", 


Defendants. 


rr so ester &ONERE 
wasdtanw Ul aWdave LANES 


COUNTY OF NEW YORK 


deposes and 
aeticu, am over the 


jope Boulevard, Hastings, New , 


Gn August L976 sonent served the within 


Summons, Complaint Irde -o Show Cause with Temporary Re- 


“taining Order | surety vond No. 2475192 upon Local Union 


- he 


AVeNUe, ushing, New York by serving the 


ar ; 


iefendants, Room 401, EA - Thomas Van Arsdcele, 


st refusing to give her name, rec air, glasses, 


4 } 1 be bs t _ naar - fo ee Ce eo 
145, Redan 5", offices Of James 0 Hara 


myeéy “+ ost 
tf) 


rocin OPCLONLS eo, 


copies, 


<= 
aX Sra, 


a , 


Coren ys 
woe Ra 


exhibit to Petition -- Order to Show Cause of 
Hon. George C. Pratt, 
dated 8/5/76 


see p. 16 supra 


Exhibit to Petition -- Undertaking on Injunction 


see p. 23 supra 


axhibit to Petition -- Summons 


see p. 5 supra 
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Exhibit to Petition -- Verified Complaint 


see p. 6 supra 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORF. 


MILLAR ELEVATOR INDUSTRIES, INC., 


76-C-1441 


oo 


-against- 


LOCAL UNION NO. 3, g 
INTERNATIONAL BROTHERHOOD OF 


ELECTRICAL WORKERS, t 
Defendant. 3 


ET 


United States Courthouse 
Brooklyn, New York 


August 12, 1975 
2:00 p.m. 


Befores: 


jp neon ern mre onaucnevenna neverreanenarinaapsoegee minus 


HONORABLE JACK B. WEINSTEIN, U.S.D.5; 
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| 


25 


rapasenenrernngecnmpennstetn 


Appearances: 


MESSRS. PELLNER & ROVINS 
Attorneys for Plaintiff 


BY: CARL SCHWARTZ, ESC. 
Of Counsel 


NORMAN ROTHFELD, ESC. 
Attorney for Local 3 


ROBERT C, COHEN, ESC. 
Attorney for Local l 
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TUE CLERK: Millar Elevator Industries v. 
Local Union No. 3, International Brotherhood of 
Electrical Workers. 

MR. SCHWARZ: We're ready to proceed, your 
Honor. 
COURT: Call your witness. 
SCHWARZ:: Your Honor, we would call 
Yael Citrin to the stand. 

YAEL CETR IN «@ called as a witness, having 
peen first duly sworn by the Clerk of the Court, 
took the stand and testified as follows: 

THE CLERK: State your name for the record. 
THE WITNESS: ‘Yael Citrin. 
DIRECT EXAMINATION 
BY MR. SCHWARZ: 
@ Me. Citrin, by whom-are you emp loyed? 
A Millar Hlevator Industries, Inc. 
And are you the President of tha: company? 
A Yes, I am. 
g And is Millar Elevator Industries in -~- OF 
could you tell us the business in which Millar Elevator 


Industries is engaged? 


A Yes, sir. We work in existing buildings thro gh- 


out New York City, primarily in Manhattan, and we are in 


A chtbin-ai rect 


the business of maintaininy, repairing. converting to | 


automatic operation and installing new elevators. | 


Cc And how long has Millar been in that business, 


A we've been in the business since 1959 at which 
time we purchased a company whose going business went back 
to 1934 or °35. 
piss c Does Millar recognize a union as a collective 
bargaining agent of its employces that are engaged in the 
business that you have just described? 
A Yes, we have -- we do. 
c what is the name of that union? 
Local 3 of the IBEW. 
Is that the defendant in this case? 
A Yes, it is. 
10; Mr. Citrin, how long has Miilar recognized 
Local 3 as the bargaining agent for these employees? 
A Since the inception of cur company, which is 
1959, and then prior to that, the company?s assets that we 
purchased as long back as I can recall, since the beginning, 
I think, of IBEW which I think goes back into the ‘40s. 
Cc Is there presently a collective bargaining 
agreement between Millar and Local 3? 


A Yes, sir. 


A p.: 5 


MR, SCHWARZ: May I ask that this document be 
marked as Plaintiff's Exhibit 1 for identification? 

THE COURT: Mark it. There is mobjection, 
is there? 

MR. ROTHFELD: No. 

THE COURT: In evidence. 

THE CLERK: Agreement received in evidence as 


Plaintiff's Exhibit 1. 


Cc Mr. Citrin, was this contract in effect on 


August 5, 1976? 

A Yes, it was. 

>: This is the document which we have marked as 
Plaintiff's Exhibit 1 in evidence. It is the same document 
which is Exhibit 1 to your affidavit submitted in support 
of the temporary restraining order in this action? 

A Yes, it is. 

¢ Dees Millar have a contract with the Plaza 
Hotel in New York City? 

A Yes, it does. 

c Would you please describe the nature of that 
contract? 

A All right. The Plaza Hotel entered into a 
series of contracts with us whose sole purpose was the 


improvenent of all of the elevators of thePlaza and it 
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involved the conversion of or installation of nine elevators 
to upgrade and modernize and to automate -- would you like me 
te go on and explain the whole aspect of it? 

C Yes. 

A They had very, very poor service and the 
people that bought the hotel decided that they had to upgrade 
it to compete with the latest hotels. They gave us -~ we 
completed two of the cars, cars ll and 12. 

We're muta on right now seven of the cars 
and the cars in question are cars 5, 6, 7, and 8. Because of 
the nature of the peculiar job those happen to be, they are 
hydraulic manual elevators to be converted, that is the type 
of work we have done many times before and of the four cars, 
they must be done two at a time, at the same time; because of 
the need to upgrade the cars by a certain period of time, we 
also are converting one of three cars in the back. 

So we have now three elevators out of operai:ion 
two complete ind in the front of the building, the four cars 
that I'm referring to, cars 5, 6, 7, and 8. Of two of those 
are shut down, we've been on them approximately four and a 
half months. 

There is a terrible pressure to finish those 
cars by October lst, because as of the present time the cars 


-- the lack of cars and the diminution of service in that 


| 
| 
| 
| 
| 
| 
| 
| 
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building is creating a serious problem in traffic. 
MR. SCHWARZ: Would you mark this as 
Plaintiff's Exhibit 2 for identification? 
TUE COURT: What is that? 
MR. SCHWARZ: It is a schematic of the elevator 
showing the elevators by number and their location in 
the building. 
THE COURT: In evidence. 
THE CLERK: Received, one diagram, in evidence 
as Plaintiff's Exhibit 2. 
THE COURT: Show it to counsel. 
MR. SCHWARZ: Yes. Let the record show I'm 
showing counsel Plaintiff's Exhibit 2. 
¢ Mr, Citrin, is Exhibit 2 a diagram of the 
work which you have just Gescribed to the Court? 

A Yes, it is. 

Cc On that diagram you will note that there are 
elevators numbered 5, 6, 7 and 8? 


A Yes. 


| Cc Are those elevators presently being worked upon 


by the individuals who are represented by Local 3? 
A Yes, they are. 
g An=- did there come a time when the individuals 


who are working on those elevators stopped doing work on them? 


A 118 


Citrin-direct 

A Yes. 

Cc Would you please tell the Court the circum 
stances surrounding that cessation of work? 

A On elevators No. 7 and 8, after about four and 
a half months in time when we reached approximately August, 
I think, Friday, August, and I don't remember the date, I 
think it was August 4th. I was notified by Mr. O'Hara of 


Local 3 that -- 


Cc I notice you were pointing to someone. Is 


Mr. O'Hara present in court? 
A I'm sorry, he's not present. Mr. O*Hara called 
me to say t>.*« we no longer could work on cars 7 and 8. 
C Who is Mr, O'Hara? 
A Mr. O'Hara is the Assistant Business Manager 
of Loca] 3, IBEW. 
C Proceed. 
A We could no longer work on car 7 and 8. He 
was going to instruct the men to stop working. 
I told him that that wasn't right, that wasn't 
fair and I was in the middle of a very major job and we had 
a contract. 
He said, “That's how it had to be,” and he 
notified the men to stop work. 


c Did the men stop work? 
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Yes, they did. 
And when did they resume work on that job? 


, They resumed work approximately 11:00 o'clock 


| yesterday. 


As a resu't of an order of this Court? 
Yes, sir. 
Was there any work done on elevators 7 and 8 
which the men represented by Local 3 had not performed 


previously? 


A None at all. We have done that job many a time 


Gg. Were there any further discussions between you 
and Mr. O'Hara and/or any other representative of Local 3 
concerning this matter? 

A i'm sorry, at which period of time? 

Cc After the men stopped work? 

A Well, I had gone to the job and tola 
to work and the men would not work. The union said 
were conversations with the men -- 

Cc Did there com a time when you asked 
arbitration of this matter and notified -- 

A Yes, sure. 

Cc The eee of their contractual obligations in 


the field? 


confirming our verbal conversation I sent a telegram to 
Mx. O'Hara stating we have a contract and that the procedure 
in the contract called for any cessation of wo-k would be to 
file for weiienies and go to arbitration. That's what I sent 
him a telegram requesting. 

“MR. ROTHFELD: I move to strike the description 

of the telegram, best evidence rule. 
THE COURT: Do you have a copy of it? 


MR. SCHWARZ: Is the telegram you sent 
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At. the same time Mr. O'Hara told me -- our men 
were going to be told not to work on cars 7 and 8, then we did 


Exhibit 2 to your affidavit in support of the temporary 
restraining order? 1 
THE WITNES 7: Yes, it is. | 
THE COURT: Ali right, it will be deemed in | 
evidence. We do not have vo take it out of the file. | 
¢G Was there any response to that telegram from 
the union? 
A None. 
“R, SCHWARZ: Your Honor, I don't know whether 
it is necessary to read the document inte evidence. 


t 
| 
j 
It is very short and with your Nonor's permission I | 
will. | 


The telegram reads: "From Mr. Thomas Van Ars 


: 


| 


DIRLCT 


BY MR. 
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(phonetic) Local 3, IBLW 153 Jewel Avenue, Flushing, 
New York, 31365. f 

"r have been informed that members of your union 
employed by our company have been instructed by the 
union to no longer perform work on elevators No. 5, SS, 
7 and 8 at the,Plaza Hotel. We consider this work 
stoppage a violation of the no-strike provision of your 
agreement. ‘Your claim that this work is not within the 
scope of work ‘sented by our agreement is a matter 
subject to arbitration. 

"two demand that you immediately rescind any and 
all instructions to your members to ceasc this work 
and further demand that you submit this matter to 
arbitration. 

"we stand ready to select a board of 

arbitration.” 
EXAMINATION 
SCHWARZ (Cont.): 


Cc Mr. Cicrin, in the event the members of 


Local 3 do not continue their work on elevators. 5, 6, 7, and 8 


what will result or what will be the result on your ability 


to »erform the work required by your contract withthe Plaza 


iiotel? 


Disastrous. 
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Cc In what way? 

A It's so upsetting, because we have already lost 
four days at the Plaza Hotel. People gave us this job based 
entirely upon our reputation for reliability and for being abl 
| to perform this type of work being we are one of the largest 
converters of elevators in New York City. 


Our whole reputation is at stake because the 


Plaza cannot afford to have elevators out of operation. They 


are paying us overtime to complete this job. I will have 

to make up the overtine for the last four days. They‘re payin 
us sixteen hours of overtime a week so this job can be 
completed, the first two cars can be completed in October. 

I would suy that if I cannot finish by October, it would be 

an absolute -- I can't describe it, it would be devastating 

to the integrity that we built since 1959 and we have built 

an excellent reputation for reliability and being 


conscientious. 


(continued next page) 
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Cc To what extent will Millar suffer financial 


| damage? 


A I couldn't measure that. We would lose our 
word, our word would be worthless. Dollar-wise, if the Plaza 
Hotel wanted to holé me responsible for the time commitment in 
our contract, it is incalculable what they could set, damage 
or loss in the building, and they are aware of the problen, 
but they aoe not fully aware of the extent that we are now in 
this kind of proceeding. . 

I am frightened stiff that the Plaza Hotel -- 
I am vulnerable now, even with the three days we lost, and 
there could be serious consequences from the Plaza. 

MR. SCHWARZ: I have no further questi.-ns, your 

Honor. 

CROSS-EXAMINATION 
BY "MR. ROTHFLLD: 
¢ Mr, Citrin, you just wa reference in your 
direct testimony to tile commitment of your contract with the 
Plaza Hotel; do you happen to have a copy of that contract 
with you? 
A lhave some copies. I have copies of the 


contracts, but 1 don't have copies of all the correspondence. 


EO a ae ae amen 


I'll be happy to bring you -- 


sti saat ats 


@ Sir, do you aave in the courtroom any document 
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which sets fort!: the provision that time is of the essence 
with respect to your dempisaion of the modernization of 
elevators in the Plaza Hotel on any specified date? 

A wo, I do not. 

Cc Do you remember whether or not the words "time 
is of the essence," are set forth in any of the documents whic 
constitute your contract with the Plaza Hotel? 

A Yes, I have ir the office letters which state 
that we will complete the Job by a certain day. There is no 
one contract, Mr. Rothfeld. There are three, and there is a 
large file of various job meetings a3 this job has progressed. 
There have been agreed-uvon sort of scheduling decisions that 
| have taken place throughout. 

Cc Sir -- 
A I'm sorry, but I want to be responsive. 
¢c The response I am asking for is to my question 
| as to whether in your contract with the Plaza Hotel the words, 
i "time is of the Laine ® th their equivalent is set forth? 
No, sir. 
But -- I'm sorry. 
Now, your modernization began on or about 
i July 1, 1976; is that correct? 
: A Well, when you say modernization began, there 


Which modernization are we 


+ 
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talking about? 
Cc Any of those nine cars in the hotel. 
A No. We started work on car 1l in Neem 
'74, I'm just referring to my notation. 
C You have been working, modernizing elevacers, 
since November, 1974? 


A In the Plaza Hotel, modernization of elevators, 


Since 1974. 


Cc Between November '74 and August 1 of '76, has 


your work? 
A Yes, they have. 


Cc Are any of them in the cour ‘oom today? 


{ 
| 
- Plaza Hotel sent you any letters esking that you speed up 


A No, siz. 

Are they in y: ¢ office? 

Yes. 

Did you show them to your attorney? 

I haven't shown him the file of the Plaza Hotel 
SCHWARZ: Objection, vour Honor. 

z: COURT: On the ground? 

SCHWARZ: Privilege. 
COURT: Sustained. 

“x, ROTIUFELD: All right. 


Now, sir, since July 23th cf 1976 whan you 
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receive@ word from Local Union No. 3 that elevators 5, 6, 7, 
and 8 would no longer be worked on by their members, have you 
received a letter from the Plaza Hotel asking you to do some~ 
thing about that situation? 

A Any letters? No, no letters. 

c Have you received any telegrams from the Plaza 
Hotel telling you that time was of the essence with respect 
to your completion of the work? 

A No, sir. 

Cc Now, sir, is it correct you have approximately 
185 elevator mechanics represented by Local Union No. 3 at work? 

A That's correct. 

Cc And that two of these 185 employees were 
involved in the refusal to continue work in those elevators? 

B Not two, much more than two. 

Cc So, in your moving affidavit on paragraph 13, 
you made reference to two’ employees named Robert Walker and 
Dennis Chasson; are those the two employees, members of 
Local 3, who were working on elevators 7 and 8 last week? 

A They were two of others. Those were the two 

fj at the time that I made the affidavit. 


G Now. sir, during the last three days that those | 


i 
: two employees ceased work on elevators 7 and 8, did you put 


\ them to work on other elevators? 
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Did I put them to work on sthav eavateve? 
That's right. 

A Yes, I did. 

c Ana is it not a fact, sir, that at no time 
during this so-called work stoppage did any ef your employees 
represented by Local Union No. 3 refuse to work for you? 

A Nobody refused -- yes, they refused to work on 


those elevators. My election was to let them go home or find 


other work. I feel for my men, so I fond other work thinking 

| it was from day to day, but as it went into the third day, had 
it gone on I would have had to let those men go home. it 

| isn't the men, it's the work that wasn't being -- 

Cc I'm not asking what you would have cone. 

A I'm sorry. 


You gave them other work to do? 


Yes, I did. 


ce ean emesis cratic mini einem ee: 
Te aS = 


C That is because you felt for them? 


A You bet your life. I won't send a man home 


| because the union says -- 


Cc You have people working on overtime, do you not 


| 
| 


a’ Yes, pd have. 


¢ You have a backlog of elevator work to perform? 


: The whole issue is that there isn't that auch elevator work 


a 
i 


3 


| 
| 
A No, sir. I have not a backlog of elevator —— 
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} around. The issue of overtime of the Plaza was because the 


Plaza is insisting I finish by October and Mr. Rothfeld, the 


| reason, although I didn't get a letter from -- from the Plaza, 


every Monday there's a job meeting and say the last two 


| Mondays I've had a total commitment to the Plaza -- the last 


| three Mondays, that I will be finished by October. 


We are not nearly ready to be finished by 


i October. 


i 


° 


Cc Mr. Citrin, I as“ you to respond to my question 
and not make speeches. 
A I'm sorry. 
Cc Do you know whether during the summer, Robert 
Walker took a vacation? 
A Do I personally know? No, 1 don't. 
Do you know whether Dennis Chasson took a vacation? 
A No. 
G Is it not customary for your employees to take 
a vacation during the summer? 
MR, SCHWARZ: Objection, your lionor. 1 don't 
relevance of the question. 
THE COURT: I will allow it. 
A Yes, they have their vanwnicen period and of 
course they take their vacation if <-- 


c Now, sir. at the Plaza Hotel prior to July 29, 


\ 
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verses 
11976, when an employee went on vacation, did you not assign 
| another employee eee by Local Union No. 3 to continue 
| working on the elevators? 
I'm sorry. May I have that question again? 
(Record read.) 
It could be. I'm not certain. 
Now, sir, how long did it take when an employee, 
| modernizing an elevator, went on vacation, for a colleague of 
his -- when he started work on that elevator, to become fully 
productive in performing that work? 
A Each job is different. I would say that on the 
Plaza Hotel, if other people operate that end of the business, 
I'm not familiar with that vacation scheduling at the Plaza, 
but most certainly if there's a vacation due, we would take 


d I assure yo 


the scheduling would be worked out that while they were workin 


‘one of the othermen at the Plaza and say we happen to have . 


= before they took a vacation there would be a peas 
of the work and our people -- we have a definite standardizati 

| of equipment. We have a technique of developing our mechanics 
| ana helpers so they have a familiarity at the building and 
that would probably enable them to take over within a 


‘relatively short period of time. 


| 
i 
| 
{ 
i 
i 
! 
i 
| 


i'm trying to be responsive. A relatively short 


i 


20 
period of time, maybe by two or three weeks that they knew, 
that they were on vacation, he would let the other mechanic 
know what he was doing. 

C Sir, if I were a skilled elevator mechanic 
represented by Local Union No. 3 and you put me now repairing 
elevator 7, how long would it take before I did a productive 
day's work? 

A It could be -- if you were one of the most 
skilled men in the area? You have never worked for Millar 
Elevators and you've never been through our training program 
and you've never been through our standardization program, you 
could take as much as a month to understand what we were 
doing. 

Cc Sir, is it your testimony that I could not 
become productive on an elevator until I spent a month working 
on that elevator? 

THE COURT: Sustained. 
| MR. SCHWARZ: Thank you, your Honor. 
Cc Now, sir, if James O‘liara authorized you to send 
| another one of your employees fo work repairing elevator 7, 
ihow long would it take him before he were working productively 


on elevator 7? 


A He would never do that -- 


\ 
| 
| 
| 
| 
} 
{ 
| 
| 
| 
| 


MR. SCHWARZ: Objection. 


| 
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THE COURT: Sustained. 


cg Are you familiar with the skills of the 
elevator mechanics who are represented by Local Union No. 1 
of the elevator constructors? 

A Yes, I am. 

g Is it your contention that they are equally 
skilled, less skilled than or more skilled than the members 
of Local Union No. 3 who performed elevator modernization 
work? 

SCHWARZ: Objection, your Honor. 
COURT: Overruled. 

MR, SCHWARZ: Your Honor, may I-- 

THE COURT: I will hear it, if he knows. 

A Generally, the skiils of both unions have 
overlapped for many years, they are the same. Specifically 
given any individual day may be totally different. 

¢ Is it then the thrust of your testimony that th 
skills of the members of Local 3 widely from the skills of 

| Local No. 1? “hey also vary widely? 

A That's it. 

MR. SCHWARZ: Objection. 
THE COURT: e's answered it. I'll allow it. 
The answer is yes? 


Absolutely. 
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c Now, sir, what is your testimony with respect 

to~how long it would take for a member of Local Union No. l, 
if placed.to work on ahnentstee elevator 7 or 8 =-- 

MR. SCHWARZ: Objection, your Honor. 

THE COURT: Sustained. 

MR. SCHWARZ: Also, your Honor -~ 

THE COURT: Sustained. 

Cc Sir, let us address ourselves to elevators 5 
and 6; ak not correct that the work on those two elevators, 
modernizir~ *hem, aas not yet commenced? 

A That's correct. They are presently running on 
a hydraulic manual. 

Cc Is it not correct, sir, that none of your 
employees have lear the particular kinks that may be 
required to learn in conn-ction with modexnization those two 
elevators -- 

MP. SCHNARZ: Objection, your Honor. 
THE COURT: He's answered it. 
Is the answer yes? 
THE WITNESS: I'm sorry, sir. No, your Honor. 
Just the opposite. The man -- well, we estimate a 
conversion and during that time -- 
MR. SCUWARZ: I object. Not only on the 


basis of the fact that he has gone beyend the scope of 
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direct examination, but also, * * Honor, on the fact 
this is totally irrelevant. The contract is between 
Local 2 .d Millar. 

THE COURT: I understand your position, but thi 
goes to the question o2 whether you are grievously h d. 
If these men are fungible grains of wheat and you can 
move them around, there ‘i no harm -- 

THE WITNESS: But -- 

MR. SCHWARZ: But they're not people employed 
by Millar Elevator and the questions are going to the 
skills and capabilities of Local 1 people. 

Tux COURT: I understand. 

MR, SCHWARZ: ‘Your Honor, a union does not own 
work. It only functions as a representative of the 
employees -- 


™HE COURT: I understand. Move to the next 


Sir, in your telegram, sir, you demanded that 


the union submi* this dispute to arbitration; is that correct? 


A I recall demanding that -- I don't remember the 


words I used. 


MR. SCHWARZ: Your Honor, I believe the 


document speaks for itseli. 


C I'll rea chem to you or part ef them. 
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MR. SCHMNARZ: Your Honor, I object. I don't 


believe there's any reason to read that. 
THE COURT: Why are you arguing with this 
witness? 
MR. ROTHFELD: Very well, your Honor. 
c I ask you to read to yourself the last two 
lines of your telegram. 
THE cour’: What are vou going to ask him? 
MR. ROTHFELD: I am trying to elicit admissions 
THE COURT: There's no point ia it. 
MR. ROTHFELD: Very well, your Honor. 
THE COURT: I thought this is going to take 
five minutes. It took fifteen already. 
g Did you, Mr. Citrin, submit this atter to 
arbitration? 
A Wo, sir. Other than the telegram -- 
THE COURT: ‘You said no? 
THE WITWESS; No, sil. 
THE COURT: Thank you. 
Cc Is it not a fact, sir, that this contract does 
not provide for submission -- 
THE COURT: Let's move on. 
MR, ROTHFELD: I'm aimost finished, your Honor. 


MR, SCHWARZ: I will object, your Honor. 
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THE COURT: Go to the next question. 

MR. ROTHFELD: I understand your Honor 's 
thinking. No further questions. 

THE COURT: Thank you very much. 

MR. COHEN: May I have leave to question? 

THE COURT: No. 

MR. COHEN: Did you rule that I cannot ask 
questions? 


THE CouRT: I don't think it is necessary. 


You are a silent partner at this point. 


MR. SCHWARZ: Your Honor, we have no further 
witnesses. 

THE COURT: Does the Plaintiff rest? 

MR. SOHWARZ: ‘Yes, sir. 

THE COURT: I think I'm going to have to deny 
an order here in the grievance procedure. I take it 
in the contract, Article 11, 12 and 15 are what you 
are referring to and relying on? 


MR, SCHWARZ: Yes, sir. 


(continued next page) 
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THE COURT: 11 is the grievance procedure. 
Article ll shies relates te grievances of employees. 
It provides a detailed way of resolving grievances of 
employees. 

Article ll is not applicable here because the 
employees have no grievances. They are not complaining 
about anything. 

Article 12 is the basic arbitration provision. 
It provides, “Any grievance arising out of a difficulty 
or dispute as to the interpretation or application — 
of any provision of this agreement,” here I emphasize 
"which has not been satisfactorily settled through 
the grievance procedure described herein and goes on 
shall be subject to arbitration." 

This is not a grievance procedure provided 
herein. It is an entirely different kind of dispute. 

Article 15 is dealing with the strikes and 
lockouts provided in Subdivision B, “Any violation on 
the part of the union official constitutes a breach 
of this agreement.” This may be a breach, but we have 
here in the agreement, “on the part of any employee 
shall constitute cause for disciplinary action which 
may include discharge.“ 


As I read the agreement, this is not an 
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arbitrable dispute. It may well be a violation of an 
agreement on behalf of the union official in which 
case there is a possibility for a claim of damages 
against the union and there may well be a basis to 
discharge the employees involved because they arguably 


violated the strike agreement. But, I don’t see how 


arbitration fits into this. 


MR, SCHWARZ: This is the same question we face 
in ABCO v. Local 787 and the Court in the Third 
Circuit -- 

THE COURT: Do you have a copy of the agreement 
in this case? 

MR, SCHWARZ: No, I don’t. 

THE COURT: There's no point -~ it's fruitless 

about it. 

MR, SCHWARZ: But your Honor, the thrust of the 
argument and the thrust of your jurisdiction given to 
this Court by the Boyce Market case itself -- 

THE COURT: There is no question of jurisdiction. 
It is a anaeutun of interpretation of an agreement. 

MR. SCHWARZ: I'm not saying that. In the 
BoyCe Market case itself, the Boyce Market case -- the 
question arose almost exactly like this case, where | 


the employer is seeking arbitration and there was a 
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grievance procedure and the grievance procedure 

related to emrloyees' claims and the Court found that 

if the dispute, if the dispute was one which was 

subject to the grievance —_ arbitration procedure thatj|-- 

THE COURT: Well, this is not. 

MR, SCHWARZ: But your Honor, it is. 

THE COURT: I disagree with you. 

MR. SCHWARZ: Because if that isn't the case, 
any union who would want to ayoid arbitration and 
follow a strike route seas the only thing it has 
to do is not submit a grievance. In that way it can 
completely avoid that matter. 

THE COURT: That is not the situation. If 
there were a grievance by an employee, if it were the 

type of case handled by grievance, they couldn't avoid 
it. This apparently is an inter-union jurisdictional 
dispute. J 

MR. SCHWARZ: No, sir, it is not an inter=- 
union jurisdictional dispute. The situation is very 
dissimilar to this -- 

THE COURT: Doesn't a different union claim 
jurisdictionOver the work? 


MR. SCHWARZ: Not with us. It makes a great 


deal of difference. In Carey v. Westinghouse, for 
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examole, and in the telegraph case in dealing with 
Local 6 and in the Powers case decided by the Second . 


Circuit, there you had a case of jurisdictional dispute 


An employee who had two uions doing different work 


within his employ. 

THE COURT: You can have a jurisdictional 
dispute. I get them all the time, Mr. Kaynard brings 
shen in -- 5 

MR. SCHWARZ: But not the Boyce Market case -- 

THE COURT: It involves jurisdictional problems 
with the NLRB, they get involved. Here ‘here is 
apparently what would normally be a jurisdictional 
dispute which would result in picketing and resulting 
in the employer being caught between two unions. The 
union in accordance with the process that is generally 
encouraged by the courts have, worked out a method of 
resolving mn dispute by themselves. 

They have resolved it and I said one union can‘ 
work and the other can -- 

MR, SCHWARZ: That isn't the problem. The 
problem generated here is that if two unisns, Local 3 
and any other union uz any other person were to decide 
that we were just going to submit a case to some forum 


in which we are going to -- we are no longer going to 
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that decision violates the contractual obligation with 


the employer -- 

THE COURT: I don't think they can. I think 
you clearly have, I'm not deciding the case, there may 
be other roints to it, but you clearly have a cause of 
action against the union for violating the no-strike 
agreement. ‘You have a cause of action -- not a cause 
of action, but you have a reason to discipline the 
employees who refuse to work. ‘You can fire them. 

MR. SCHWARZ: That is so. We certainly could 
he discharged an employee when we assigned them to 
.perform this work. There is no doubt about it. 

THE COURT: You can bring a suit against the 
union for damages. 

MR. SCHWARZ: We couldn't bring a suit against 
the union. If we did, you would find very, very 
quickly, probably over in the Southern District in 
Foley Square under the Drake and uncer the neckties 
case the union would claim that the claim was subject 
to arbitration and was arguably subject to arbitration 
and there we would have to bring our claim for damages 
before the Arbitrator and be stayed for suing the 
union for damages. 


THE COURT: I don't think there are such 
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arbitration clauses here. There is none. 


MR. SCHWARZ: ‘But, your Honor, in the Carey v. 


Westinghouse case, the Supreme Court clearly said if 
there is a jurisdictional dispute and the claim is 
subject to arbitration under a collective bargaining 
agreement -- 

THE COURT: I don't believe it is. I think it 
is a very narrowly drawn arbitration provision. It is 
an extremely narrow arbitration provision. I didn't 
draft it. 

The arbitration provision clearly refers, as I 
read it, to the grievance by employees as against 
employers. 

Now, I may be wrong, I‘m just simply not going 
to grant an injunction. 

MR. SCHWARZ: Your Honor, it is our position 
if the matter is subject to arbitration and collective 
bargaining agreements in that case, the union, at the 
employer's request or at the union -~ if the union 
wants the employer, there is a prerequisite of 
arbitration as was che case in the elevator 
constructor's No. 1 case, which was decided by the 
Second Circuit and which was cited in ourb rief. 


Then the employer is entitled to arbitration -- 
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THE COURT: I undersé..a.d your point and it is 


a very good point and you may well be right, 


MR. SCK~ARZ: As a matter of fact, your Honor - 

THE COURT: Excuse me. You are not convincing 
on the agreement. 

Now, what I suggest is that this hearing 
constitute the full trial in the case. I'm not issuing 
an order finally deciding the case on this hearing, but 
dismissing it for the reasons I have stated, and you 
take it to the Court of Appeals in the Eastern District 
and get a stay from them. Otherwise, you will be 
dragging it around and you will Se in trouble. 

MR, SCHWARZ: Your Honor, will you grant a stay 
pending the appeal? 

THE COURT: Pending the appeal? I will grant 
the stay until your application to the Court of Appeals 
for a stay. Is that satisfactory to both sides? 

I will issue a final order dismissing. 

MR. COHEN: That is fine. I'm not sure -=- you 
are going to keep the injunction in effect? 

MR. ROTHFELD: You can't -- 

THE COURT: In effect the temporary restraining 
order will be in effect until next Tuesday or whatever 


the next motion day is. 
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MR. ROTHFELD: If your Honor pleases, the 
temporary enaicenbnhies order expires on Friday. 
‘qHE COURT: I know. I can continue it. 
MR. SCHWARZ: Once the hearing has taken place 
you can continue the order. 


THE COURT: And I will discontinue it so you 


make an application to the Court of Appeals. I think 


that is the reason for it. 

MR. ROTHFELD: Well, if your Honor pleases, you 
have already announced -- 

THE COURT: Well, I could be wrong and I 
recognize my fallibility. 

MR, ROTHFELD: Very well, your Honor. 

Your Honor, assuming the proper preparation of 
papers, the temporary restraining order is in effect 
until Tuesday? 

THE COURT: That is the next motion day? 

MR, SCHWARZ: I believe it is, your Honor. 

THE COURT: I don't know the summer situation. 

MR, SCHWARZ: Do you order™that it be the next 
motion day from today? 

THE COURT: Until next motion day. 

MR. & -HWARZ: Your Honor, my unaerstanding is 


you are dismissing the motion for injunction. You are 
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not. dismissing the entire case? 

THE COURT: That's what I suggested, that I do 
dismiss the whole thing and then you can take it up wi 
the Court of Appeals. 

MR. SCHWARZ: I understand, your Honor. 

THE COURT: What is the point of dragging it 
out on procedural grounds? You can take up all issues. 

MR, SCHWARZ: Fine, your Honor. 

THE COURT: Now what about an order because I 
am not going to be here tomorrow? Do you want an order 
signed? 

MR. SCHWARZ: Your Honor could enter your order 
on the record. 

THC COURT: I will so enter it. Give me a form 

MR. COHEN: For the record, can I object to the 
application and granting of the stay? 

THE COURT: Yes, I understand. 

(Pause) 

MR. COHEN: Excuse me, your Honor, can I 
interrupt? Assuming a Boyce Market case, 4 sine qua no 
of any injunction -- 

THE COURT: May I just finish the order? 

MR. COHEN: I am sorry, your Honor. 


(Short pause) 
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THE COURT: Yes, I’m sorry. 

MR. COHEN: I just can't understand. It seems 
inherently inconsistent. Boyce Market case says if you 
maintain arbitration and only if you find that you can 
enter an injunction. Otherwise there can be no 
injunction. You have effectively issued an injunction 


in the face of-that and there is just nothing more basiq. 


We should go back to the status quo, put the parties 


where they started on 

THE COURT: You cannot, because there has been 
a temporary restraining order issued in the case. 

MR, COHEN: But your finding says that improper 
arbitration -- 

THE COURT: If it came to me de novo I would 
have denied it myself, the temporary restraining order 
and done nothing on the case.. Did not. Another judge 
of this court thought there was sufficient basis for 
an injunction and to grant a temporary restraining 
order. I disagreed with him. 

I may well be wrong, but under those circum=- 
stances I think I should leave it status quo as 
arranged by that judge. 

MR. COHEN: That judge didn't have this hearing 


I think his -- 
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THE COURT: I wasn't there. 


MR. COHEN: It was an ex parte proceeding -- 

THE COURT: As I understand there was an 
attorney from Local 1 present -- Local 3? 

MR. COHEN: I'm sorry. 

THE COURT: It wasn’t ex parte. It’s not the 
practice of this Court. 

MR. COHEN: You will find that the Judge who 
signed the original order did not even find that there 
was an arbitrable dispute. It's not an order and I 
think that the original temporary restraining order is 
defective. Boyce Market case says you must find that - 

THE COURT: I gave you the opportunity to go 
back to the Judge and have him vacate the temporary 
restraining order. You did not want to. That is why 
we held a hearing. 

MR. COHEN: I don't know why, you know, the 
other judge did something in an emergency situation. 
It is now your case. I think he would be upset that 
you cverruled or found something different -~- 

THE COURT: I'm sure he will not be upset, no | 
more than I would be upset if the Court of Appeals 
overruled me. I couldn't care less. 


MR. CONEN: It is now your case and you have 
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decided that it is arbitrable. You are overruling & 
judge, you did not speak to that issue. In fact, his 
order doesn't. The position you put me in, I have to. 
appeal from the original granting of it and in a sense 
I won here. It puts me in a unique position. “We are 
the ones that are losing work. 

MR. SCHWARZ: Your Local 1 isn’t losing work. 


Local 1 is not in the field to work. You are not 


recognized as a bargaining agent. 


THE COURT: Temporary restraining order | 
expires and if nothing is done, that is the end of it. 
It's only if the Court of Appeals dves something and 
obviously Plaintiffs are going to have to convince 
them to do something. 1! think you are unnecessarily 
exercised -~ 

MR. COHEN: The dispute started four months 
ago and we should have had the work four months ago. 

WR, SCHWARZ:They have not shown any right to 
the work. 

THE COURT: Gentlemen, the case is over. 

MR, SCHWARZ: Your Honer, one question: Would 
you please direct as to how the order, which you have 
just endorsed, should be ~-- 


MR, ROYHFELD; Our order. 
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MR. SCHWARZ: Excuse me. 

THE COURT: Yes? 

MR. SCHWARZ: It should be served upon the 
union? 

THE COURT: It is served on the union. Who is 
here from the Union? 

MR. ROTHFELD: We are here. 


THE COURT: Would you see that it is enforced, 


please? 


MR. ROTHFELD: Until next motion date. 


MR. SCHWARZ: Thank you. 


THE COURT: Good night. 


— 
SSS = 


(Whereupon, the proceedings: were concluded.) 
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